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Where a testator devised all his estate, real'and personal, to certain persons, June 1843 
chargeable with the payment of a number of pecuniary legacies, and,ow:= = 
ing to their being aliens, they were incapable of holding the real estate, but 
this, Was decreed to belong to other devisees, in the devise to whom both the 
real and personal estate were still charged with the payment of the legacies; 

Held, Dantzx, J. dissentiente, that the real and personal estate constituted a 
mixed fund, out’of which the legacies, except those to aliens, must be paid 
pro rata. . 

Held, further, that the pecuniary legacies to the aliens could not be charged at 

all upon the real estate, but must be paid exclusively out of the personal. 


This-case. was-before the court at December Term, 1841, 
when all the questions presented, except one, were decided. 
The facts. will-be found at large in this: volume. of the Re 
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June 1843 ports, anie, p.58. ‘The only facts, necessary to state in re- 
Atkins Jation to the question reserved aud now determined, are 


v 
Kron. 


these. Henry Delamothe, a naturalized citizen and resident 
of this State, being seized and possessed of a large real and 
personal estate in this State, died in 1839, having first made 
his last will and testament, in which, after bequeathing many 
pecuniary legacies, he devised as follows: “I give the bal- 
ance or residue of my property to my executor in trust for 
the benefit of my sister Quenet’s grand-children by the 
name of Forestier, to be paid to any one of them who should 
apply for the same, subject, however, to the payment of the 
legacies made in this will, and moreover obligatory to them 
to the payment of $100 yearly, to their grand-mother Que- 
net during her life, and after her decease, the same sum of 
$100 to be paid to their own mother, yearly, also during 
her life. But should no one of my sister Quenet’s grand- 
children or any one duly authorized legally to receive the 
above property in their behalf apply within two years from 
the time of my decease, then the above property to revert 
unto Mary C. Kron’s children and to be distributed equally 
among them, subject, however, to the legacies herein men- 
tioned.” ‘The executor filed this bill for the advice and di- 
rection of the: court in the execution of his trust. The 
court decided that the trusts in favor of the Forestiers were 
void as regarded the lands, they being aliens, but were good 
as to the personal estate; and the question now arose, out 
ef what fund the pecuniary legacies were to be paid, the 
personal property being amply sufficient for that purpose. 


The case was argued at the last term, by Strange for the 
Forestiers and Winston for Kron’s children, and the court, 
having taken an advisari, now delivered their opinion. 


Rurrin, C. J. When this case was formerly before the 
court, 2 Ired. Eq. 58, a question was stated to have arisen, 
whether the land, taken, under the construction given to the 
will, by the children of Mr. and Mrs. Kron, was to bear any 
portion of the legacies with the personalty. That question 
has been since argued, and the subject deliberately consider 
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ed by each member of the court, and the result of our de- June 1843 
liberation and consultation is, that in the opinion of a ma- . Atkins 


jority of the court, the different parts of the fund, given or 
attempted ‘to be given to the Forestiers, must contribute to- 
wards the pecuniary legacies, (except those given to aliens,) 
in proportion to the values of the real and personal parts 
respectively. 

The natural justice of that rule seems to be obvious ; and 
we believe the authorities are not in opposition to it, The 
testator gives the whole residue of his estate, of every kind, 
to certain favorite relations, and upon a particular event he 
gives the same residue to others of his relations, declaring 
however that the fund, in the hands of each class of the do- 
nees, should be subject to his pecuniary legacies. It has 
happened, that neither dispositionyhas taken effect as the tes- 
tator intended, and, doubtless, expected, for the primary do- 
nees take the personal portion of the fund, but as they could 
‘not hold the real portion of it, that goes to the substituted 
class of donees. It would be shocking, if the primary ob- 
jects of the testator’s bounty should not only Jose that part 
of the fund, which the law, upon a principle ef policy, will 
not allow them to hold, but should also, in effect, be deprived 
of that part, of which the gift was valid, by having thrown 
on it all that was charged upon the whole fund. Upon that 
ground it was contended on behalf of the alien donees, 
that, as the favorites of the testator, they should keep the 
personalty, exempt from legacies, until the land should be 
exhausted. 

But we are not at liberty to go that length, although it 
can hardly be doubted, if the testator had been asked, how 
the legacies should be raised in the event which happened, 
that he would have said, “ out of the land, for I did not mean 
the Krons to take any thing which the Forestiers could, but 
that the latter should have all my estate except the sums of 
money I have given away in the previous parts of my will.” 
But it must be admitted, that intention, however naturally 
to be inferred from the circumstances, cannot be carried into 
effect, for the want of words from the testator himself, ma- 


¥ 


Kron. 
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June 1843king the land the primary fund for this purpose. Neither 
Aikins © this be done by marshalling, that is to say, by throwing 


Vv 
Kron. 


the legacies on the realty ; for that would be to give the a- 
liens indirectly the benefit of a devise of the land, which 
they could not take directly, or, at least, hold. That is the 
rule in England with respect to a bequest to a charity of mo- 
ney charged on both real and personal estate. The court 
do not marshall by throwing the debts on the land and leav- 
ing the personalty for the charity. Mogg v Hodges, 2 Ves. 
52. Maleham v Hooper, 4 Bro. C.C. 152. The same 
principle must apply to a gift of the like kind to an alien.— 
But although the realty is not, as far as it will go, to bear 
the whole charge, yet it does not follow, that it shall not an- 
swer for some part, and if so, then it is to be enquired, what 
part? {ft has been contended for those that get the land, 
that it is to pay nothing, because the personal estate is the 
primary fund for the payment of legacies, and a mere charge 
on the land, however explicit, wil! not place the land in front 
of the personalty, nor subject it to contribution, Neither 
branch of the proposition is controverted, but each is fully 
admitted. On the other hand, it is undeniable, that it is in 
the power of atestator to make those different portions of 
his estate pay his legacies in any order or proportions,which 
tohim may seem meet. The question upon each will is, 
whether that testator intended to charge the realty in aid of 
the personalty, or before it, or as contributory. Cases of 
both the former kinds are frequent in the books, where the 
one kind of estate goes to one set of persons and the other to 
another set, and though they are not all reconcilable, yet at 
this day it is not difficult in most cases to determine whether 
the land is charged as the primary or the subsidiary fand.— 
But we do not find many cases, in which the two kinds of 
estate have been held to contribute. Some such there are, 
however, and they seem to turn, notso much upon the ac- 
tual intention of the testator, that there should be contribu- 
tion between the realty and personalty, as such, as upon the 
application of a principle of natural justice and a rule of 
equity to a case which was not foreseen by the testator, and 
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about whicli he had, therefore, no particular or precise inten- June 1843 — 

tion, but only a. general intention, whieh, to be carried into ~ 4 ixins 

effect, requires contribution. Kins 
Such a general intention is to be respected as governing ~~ 

the construction of the will, and to it a particular inconsist- 

ent intention must yield. Much more must the general in- 

terest govern, whenthere is no particular intent, one way or 

the other. When-the personalty and realty* are given to 

different persons, and the latter is charged, and merely charg- 

ed with legacies, it is as clear that the two funds do not 

contribute towards the legacies, as that the real is not the 

primary fund for their payment. In such cases there are not 

only two funds, in the sense that the estates composing 

them are different in their nature, but alsoin the sense that 

they are not given together, but severally and to different 

persons, and severally charged. In every mode of speaking 

of them they are two funds, as well for the purposes of rais- 

ing a charge as any other. But when realty, or the proceeds 

of realty, and personalty are given together. to the same per- 

son or persons charged with legacies, the several parts have 

been held liable to the charge pro rata according to their 

respective values. In Roberts v Walker. 1 Russ. & My), 

752, the master of the rolls said, that when a testator creates 

a mixed and general fund from real and personal estate, and 

directs that fund to be applied to the payment of debts and 

legacies, the realty and personalty must contribute pro rata, 

and as in that case there was -no disposition of the fund af- 

ter the payment of the debts and legacies, the next of kin 

took what was left of the personalty, and the heir did the 

same with respecf to the realty. It seems not to have been 

always so understood. Howze v Chapman, 4 Ves. 452.— 

Paice v The Archbishop of Cauterbury, 14 Ves.364. For, 

as was observed in Roberts v Walker, the attention of the 

court was not before distinctly called to it in any of the nu- 

merous cases, in which the facts would have raised the ques- — 

tion. But this rule of contribution has been established, 

and is now considered perfectly settled in reference to the 

‘gift to a charity of a mixed fund, charged with legacies 
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June 1843 filtorney General v The Earl of Winchelsea,{3 Bro. C. C. 
~ Atkins 391. Croslin vy Mayor of Liverpool, 1 Russ & M.761.— 


Vv 
Kron. 


West v Shuttleworth, Shuford on Mortmaim, 237. And 
precisely the same rnle has beon applied to a devise of real 
and personal estate to analien. Fousdrienv Gowdey, 3 M. 
& K. 408. In those cases the gifts to the charity and to the 
alien failed, so far as they consisted of realty, and the heir 
of course took that part, but he took subject to his just ratio 
of the incumbrance. It is true, there were directions there 
to sell the real estate, and the proceeds were given and blend- 
ed with the personalty, so as to make one fund, and it has 
thence been thought that the decisions turned on that cir- 
cumstance. It is probable, that a case of that kind, as the 
more striking, would be more likely to give rise to the rule 
than a gift of realty, specifically, in conjunction with person- 
alty, and unconverted to any purpose except so far as the 
charge itself might have that effect. A direction for a sale, 
though it be but a conversion to the extent of the purposes 
to which the money is legitimately applicable, denotes, that, 
as to those purposes, the money arising from the realty, be- 
ing mingled with the personalty, was intended to be applied 
with the persoualty, and therefore to be liable with it. But 
that does not seem in reason to flow from the direction, sin- 
gly, to sell the realty as thereby making it and the personalty 
one fund, for they are in truth not one fund, in the sense of 
the real estate being turned into personal estate, for then it 
would not come back to the heir, whereas the cases cited and 
many others shew, that the heir takes the money as land 
not disposed of. ‘That is only one example of the mode of 
creating such a mixed and single fund. ‘The real ground of 
the rule must be, that the testator gives the whole, whether 
censisting of the produce of realty or personalty, or of the 
realty itself and personalty, as one furd, charged with the 
legacies, and, as the charge is npon that one fund, if it should 
chance afterwards to become severed, neither portion becomes 
exonerated of the charge, but each must bear its aliquot 
share. But is a sale of the realty necessary to the composi- 
tion of this one fund, as it is called, in reference to the charg: 
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ing of legacies on it? We see not, why that denomination June 1843 
may not as truly be given to it, when the realty and person- 7 Athineoh 
alty are charged togeaher with ~the legacies, and also given aad 
together to the same person or persons, and yet more, when: ; 
they are given over, or rather in the alternative, together 
once more. Such is otircase. When personalty and realty 
are given separately to different persons, a charge upon the 
realty does not change its liability; for there is no intention 
presumable that the two should bear the burden pari passu, 
or in any manner different from the order in which the law 
makes personal and real-estate liable. Bat when the testa- 
tor gives to the same person realty and personalty in mass, 
as the residue of his estate of both kinds together, expressly 
charged with legacies, can a reason be conceived, one at 
least founded on sense and principle, why he should intend, 
that either estate should be applied to the charge, first or 
last? ‘To the donee of the fund it cannot be material, out 
of which part of it the money is to be raised ; therefore, his. 
interest is not at all concerned to produce an intention either 
way in the breast of the testator. On the other hand there 
is a reason, why he, for whose benefit the charge was creat- 
ed, should not be restricted to this or that part of the fund, 
but allowed to raise it out of any part which he can most 
conveniently get at. ‘The reason is, that he cannot know the 
state of the different parts of the fund, while the other party 
is in possession of perfect knowledge upon those points, and 
has the control of the whole, and can pay out of any part he 
chooses ; and it is his duty to pay promptly out of the one 
or the other, and not to embarrass the legatee as to the source 
from which he is to receive his money. Intending him to 
be thus paid at all events, the testator charged the whole 
fund, though consisting of several things, and,. the whole 
being in the same hands, the inference is very strong, that 
the testator charged it as a whole, or, at least, each and every 
part of it alike. Had the gift to the Forestiers proved good 
throughout, would not a bill have laid for the satisfaction of 
the legacies, without taking an account of the two estates 
separately? Would they have been permitted to interpose 
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June 1843 such an impédiment to the speedy redress of the legatces ? 
“Atkins We should have said to them, to what purpose; eui. bono—is 


Kron. 


such an wccount to be taken under'the directions of the court? 
The legatee is entitled to his legacy at all events ; and from 
you, in respect of the gift to you of the property charged 
therewith. ‘The whole fund is in your hands, and if, as you 
say, there be personalty applicable to the legacy, there is 
nothing to hinder you from applying it to that purpose; and, 
if you will not, the money shall be raised from the land 
which is visible and- accessible, and likewise charged. As 
the court would act in such a case, so the testator thought in 
making the disposition. He did not contemplate the dona- 
tion, as comprising different things, to be liable to the charge 
in succession or in different proportions. Hecould have no 
motive for framing a scheme of that sort. He, in fact, meant 
the donees of the things charged to pay the legacy, and-as a 
security therefor, he charged the combined fund as a whole, 
inasmuch as it all belonged to the same persons. In this 
sense the fund may be called.a “ mixed fund,” or “one fund,” 
as appropriately as if it were compounded of the proceeds of 
realty and personalty. In the case of Beachv Biles, those 
terms were applicable to a fund of this character. The tes- 
tator there gave all his real and personal estates to his wie 
for life, and after her death gave various legacies, and all the 
residue and remainder of his real and personal estates 
tohis nephews. ‘The question was, whether the legacies 
were charged on the real estate? In deciding it, Sir Joun 
Leacz said, “ It is truly stated, that legacies form no charge 
on the real estate, to affect the heir or devisee, unless the tes- 
tator has shewr: a manifest intention to that effect. The tes- 
tator here gives all his real and personal estate to his wife 
for life, blending them together for her use. And he plain- 
ly continues, after her death, to treat them as one fund, the 
rest, residue and remainderof which, after payment of lega- 
cies, is to go-to the nephews.” And the decree was, as pray- 
ed for. It is true the question there was, whether the land 
was charged, as to which, the case at bar admits of-no 
doubt, as the will is express in two places. But the reason 





SUPREME COURT OF NORTH CAROLINA. 


431 


why the court then held the land to be charged is the point June 1843, 


material to us at present. ‘That was, that although the pro- 
ceeds of land were not given, but-the land itself, yet it and 
the personalty formed “one fond,” because they were given 
together to the same persons, subject to one and the same 
charge. There was-no question raised, as to the order in 
whieh the land should be liable at all, because, as we sup- 
pose, the point was immaterial. Hence, without enquiring 
whether the personal estate was exhausted, there was a dec- 
laration at once, that the legacy was charged on the land as 
welPas the personal estate, and, no doubt, a decree that it 
should be raised forthwith out of either or both, for the rea- 
son, that the two estates were “blended” by ‘the testator, 
"who, in so doing, treated them as “one fund.” Similar 
phrases, “lands combined, mixed up and treated as one fund 
with personalty,” are applied to similar cases, and for the like 
purposes in Edgell v Haywood, 3 Atk. 352, and Colev Tnr- 
ner, 4 Russ. 374. If, then, the gift of the realty to the For- 
estiers had been good as well as that of the personalty, there 
would have been, in a suit against them, no distinction *be- 
tween the different parts of the fund as to the order of lia- 
bility, but the legacies would have been raised as well out 
of the ore part as theother. Upon the failing, however, of 
the gift of the realty to'them and its going to another, is it 
to become discharged, or is the order or extent of its liabili- 
ty to be altered? Why should that be? ‘There is certainly 


no intention of. the testator to that éffect discoverable. In-— 


deed he cannot be supposed to have had in view the failure 
of his gift to any extent, fora testator always conceives his 
dispositions to be effectual, however he may be mistaken. 
He had, then; no intention applieable to the case which has 
happened, as to the order or proportions in Which the dif- 
ferent parts of this fund should answer the common charge 
upon the whole. Consequently the charge, which was once 
well constituted, continues, ahd the heir, who would take if 
there were no gift substituted in the will for that which did 
not take effect, would take cum onere. But as the two parts 
of the fund, though not contemplated by the testator, are 
B3 


2 


Kron. 
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June 1843 thus to go into different hands, there arises an equity among 
Watkins those several owners, as between themselves, upon which 


Vv 
Kron. 


the burden must be apportioned, since it is not just that 
either, by the contrivance of the other, or the caprice of the 
cteditor, should have the whole sum raised out of his part 
of what was once, the common or consolidated fund. That 
equity is equality, which apportions the charge according to 
the relative value of the respective parts. Such was the 
rule in the cases of the charities and the alien before quoted | 
in which the heir or the sovereign as standing in the place of 
the heir, took the fund illegally given. But this ease‘is, it 
possible, strongerthan that of an heir. The gift here is of 
the whole residue, expressly declared to be composed of re- 
alty and personalty, to the Forestiers in the first instance, 
upon the condition of their applying for it, and upon the 
contingency of their not doing so, then-there is a gift of the 
very same corpus to the relations in this country, “subject 
however,” the testator carefully repeats, “to the legacies 
herein mentioned.” The substituted donees are thus, ac- 
cording to the views entertained by the testator, to succeed 
to the whole fund precisely as those would, who were tu 
take first, and subject to the same charges. It turns out, 
that each class of the donees get a. part-and only a part of 
their donations, and if the testator can be supposed to have 
had any intention respecting sucli a case, it must be presum- 
ed that he did not mean the substitutes to defeat the primary 
objects of his bounty, by keeping to themselves their part 
free of charge, and throwing the whole burden on what 
was left to those who were intended to be preferred before 
them. But it is the more probable conjecture, that the tes- 
tator did not foresee any such partial efficacy and partial 
failure of his dispositions, and therefore that he had no pre- 
cise intention respecting this question, but only the general 
intention, that all the fund and every part of it should be 
chargeable to the legatees, thus imposing the duty on the 
court of apportioning the charge, according to the actual 
state of the fund, amongst its disjointed members.. That 
duty is performed, according to the maxim of the court, by 
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an apportionment pro rata, according to their relative value. June 1843 
But when charges on the joint fund are thus apportioned, it ~ Atking | 
must be understood only of those, which may lawfully be Mite 
charged on the land. A legacy to a charity or an alien, 
charged on land, is void as a charge on the land, and sinks 

for the benefit of the heir or devisee, and enures for that of 

the sovereign who takes by escheat. Jackson v Sutton & 
Hurlock, Amb. 487. Wrightv Role, 1 Bro. C. C. 60.— 
Fourdrin vy Gowdry, 3 M. & K.408. Consequently-the 
annuity to Mrs. Quenet and Mrs. Forestier, which will con- 

tinue during their joint lives and the life of the survivor, 

and that to Francis Augustus De la Mothe also, if he was 

not qualified to hold real estate at the death of the testator, 

are in effect, exclusive charges on the personalty, and there- 

fore there must be an enquiry as to the condition in that res- 

peet of F. A. Dela Mothe. Butthe legacies, except those 

to the aliens, with the charges of administration and the 

costs of this suit, are to be borne ratably by the real estate 

and personal esfate, as a charge on the whole thereof as one 

fund, and the master will apportion the said charges and leg- 

acies between the real and personal estates, forming the res- 

idue devised by the testator, in proportion to their respective 
values, for which purpose he will take an account of each 

of the said estates and their respective produce since the 
testator’s death, and set a value on each, reserving, however, 

the consideration, how the Droportion to be borne by the 

real estate shall be raised and to whom it shall be paid: 


Dantet, J. Dissentiente. The testator devised the re- 
mainder of his property, consisting of real and personal es- 
tate, to the plaintiff, as his executor, and trustee, to pay cer- 
tain legacies and annuities, (which are but legacies,) and 
some of these legatees are aliens. There is no direction to 
the trustee in the will to sell the land and convert it into per- 
sonal estate, for the aforesaid purposes. 

The funds are thezefore not mixed, but consist of two 
species, one of real, and the other of personual estate. ‘I'he 
personal estate is, therefore, the primary and natural fund to 
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June 1843 nay these legacies and annuities, and the real estate is but 
Atkins Charged, aud only to be resorted to in aid of the personal es- 


v 


Kron. 


tate, when that fand becomes exhausted. Even if the tes- 
tator hhad directed his executor to sell or mortgage his real 
estaie for the payment of his debts and legacies, that alone 
would not be evidence of his intention, that the personal es- 
tate should be exempt from its primary liability, and it would 
amount only to a declaration, that the real estate should be 
applied to the extent in which the personal estate, which by 
law is the primary fund, should be deficient for those pur- 
‘poses. Ithodes v Rudge, 1 Simons Rep. 84, 85. Williams 
on Exec’rs. 1048. If the testator had given the land in 
trust to pay debts and legacies by the sale of it, or the crea- 
ting a term of years out of it for that purpose, still the per- 
sonal estate would have to be first applied. For the land 
would not be directed by the court to be sold, or the term 
raised, if the personal estate could discharge the debts and 
legacies, as the produce of the sale of the land had not been 
direeted by the will to be converted into personal estate for 
those purposes. Inchiquin v French, 1 Cox. 1 Amb. 33. 
Hancock v Abbey, 11 Ves. 186. Tower v Rouse, 18 Ves. 
32. Legacies to aliens, charged on land, or payable out of 
land, are void, so far as relates to the charge on, or interest 
in the land, although the land wasdirected by the will to be 
sold and converted into money for the special object of pay- 
ing debts and legacies. Aliens can no more take an interest 
in land, which this would be, than the land itself. Fou- 
drien v Gowdey, 9 Cond. Chan. Rep. 95. In the aforesaid 
case, the testator directed by his will all his property to be 
sold and converted into money, and placed with his person- 
al estate, and after charging this mixed fund, with his debts 
and legacies, gave the residue to aliens resident abroad ; 
held that the rule which is applicable to charitable bequests, 
was now applicable in respect to the alien legatees. In Eng- 
Jand, an alien friend, ora charity, can take a legacy only of 
pure personal estate. But neither of them can take a 
legacy arisipg from the produce of land, or from any inter- 
est arising outof land. But if the fund is a mixed fund, 
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arising from a direction in the will to sell the land and mix June 1843: 
the produce of the sale of the land with the personal estate Atxins _ 
to pay the debts and legacies, and some. of the legacies are mi 
given to a charjty or to an alien, then a particular rule is to 
be followed, as to the payment of the debts and all those 
legacies, which are not charitable or alien legacies. It is 
called the rule of equity in charity cases. What is that rule? 
Shelford or Mortmain and Charities, 217, says, that when a 
testator directs his real and personal estate to be converted 
into money, and the mized fund to be applied to cer- 
tain stated purposes, and some of those purposes fail 
by lapse or otherwise, questions have arisen, whether 
the remaining purposes, which are in their nature 
primary charges upon the personal estate, are to be satisfied 
out of that estate as far as it will extend, in exoneration of 
that portion of the mixed fund, composed of the produce 
of real estate, for the benefit of the heir, or whether the re- 
maining purposes are to be satisfied out of the real and per- 
sonal parts of the said mixed fund proraia. That debts 
and ordinary legacies are to be paid out of the said mixed 
fund, in the proportion of the amount of the real and per- 
sonal estate, which has contributed to make up the said 
mixed fund, is now the established rule of the Court. of E- 
quity, and is the rule in charity cases before referred to. It 
is to prevent the whole personal fund being exhausted in fa- 
vor.o! the heir, to the prejudice of the right, which the char- 
ity or alien legatees had in the pure personal estate, to satis- 
fy their legacies. The testator could not have intended that 
the heir should be so far favored as that this part of the 
mixed fund, which was made up of pure personal estate, 
should bear the entire burthen of all the debts and all the 
legacies, to its entire extinction, before the other fund, made 
of the sales of the land, or which was directed by the will 
to be converted into personalty for specified objects, should 
be called in to the assistance of paying the debts of the tes- 
tator and the otker legacies. It will be seen that the testa- 
tor does not mean in such cases to convert his land owt and 
out into personalty, but he means to convert it into person- 
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June 1843 alty for specified objects only; if, therefore, any of the ob- 
Aukine Jects fail, the heir ot the testator shall have so much of the 


v 


produce of the land by way of resulting trust as would have 
gone to that object had it not failed. But of a mixed fund, 
before he shall have any of the money as land, thé fund 


-shall pay debts and ordinary legacies of the testator, in pro- 


portion to the respective values of the land and personal es- 
tate, which made up that mixed fund. The court can well 
see that such is at least the intention of the testator. Hill 
v Cock, 1 Ves. & B.174, 175. Green v Jackson, 5 Russ. 
38. Shelford, 205,214. ‘The master values the respective 
portions of the said fund, and after debts and ordinary lega- 
cies are paid out of it pro rata, the heir will take the resi- 
due arising from the Jand, and the cl ;. ity legatee, alien or 
next of kin, will take the residue arising from that portion 
of the said mixed fund, which was raised out of the person- 
al estate. Curtis v Halton, 14 Ves. 437. Mogg v Hodges, 
1Cox9. Foudrinv Gowdy,9 Cond. Eng. C. C. 95.— 
Roberis v Walken, 1 Russ. & M. 752. Dunk v Fenner, 
13. Eng. Cond. C. Rep. 170. Croslie v Mayor of Liver- 
pool, 1 Russ. & M.761. Shelford, 238. A direction by a 
testator, that his land shall be sold, and the produce con- 
verted into personal estate for a particular object, or out and 
out, is considered in a Court of Equity, as done: what is 
ordered to be done, is in Equity considered as done. The 
only question that came up for the decision of the court in 
the two cases of Bench v Biles, 4 Madd. 187 ; and Cole v 
Turner, 4 Russ. 376, was whether by the words of the will 
there stated, the real estate was even charged, by implica- 
tion, with the payment of legacies. ‘The question as to the 
rate of contribution from two parts of one mixed fund, was 
not in issue in either of the said two cases. Therefore any 
words which fell from the court in those cases, as to what 
was meant by a mixed fund, are not to be regarded, when 
we are really speaking as to what is to be considered a mix- 
ed fund, within the rule of contribution from such a fund in 
charity cases. Shelford who has recently written a treatise 
on mortmain and charities, has not referred us to a single 
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case, where the rule in cases of charities has ever been ap- June 1843 
plied, except where the land was directed by the will to be” Aiyins | 
sold and converted. I admit-that it is said to be aquestion —_ v 

of intention of the testator; whether the mixed fund was to — 
contribute pro rata ornot. But it seems to me that a mere 

charge on land, in aid of the personal estate in the payment 

of debts and legacies, is not a mixed fund at all, so as to 

call for an enquiry by the court-as to what was the intention 

of the testator. The intention on the part of the testator 

must be so expressed in the will ,as to convince a judicial 

mind, that the fund then created was meant to pay the lega- 

cies pro rata. In the case before us, that intention cannot 

be looked for, in that manner, as it seems to me. I am there- 

fore of the opinion that as the lands in the hands of the 

trustee are not directed by the testator in his will to be sold 

and converted, they are only charged in aid of the personal 

estate to pay the North Carolina legacies, and that the lands 

are not to be considered as even charged, in aid of the per- 

sonal estate, to pay the legacies of the alien legatees, as a- 


lieus are not permitted to take legacies made up of the pro- 
duce of lands in any manner. 


Per Curiam. Decree according to the opinion 
of the majority of the Court. 
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JOSEPHUS HEWETT vs. JOAB OUTLAND. ~— 


June 1843 Where a judgment at law has been assigned and the debtor pays the assignee, 
the assignor cannot afterwards, on account of any equities between him 
and the assignee, compel.the debtor to pay the amount to himself. 

If in aay case an assignor can annul the cperation of his assignment, as ar 
authority to the debtor to pay the debt to the assignee ; it can only be done 
upon distinct personal notice from the assignor to the debtor, Hat On By 
mer looks to the latter for the money. 


This was an appeal by the defendant Outland, from a de- 
cision of bis Honor Judge Pearson, at Spring Term, 1843, 
ot Northampton Court “of Equity, disallowing a motion 
made by the defendants on their answers coming im for a 
dissolution of the injunction, which had been obtained’ in 
this case. The bill was filed to enjoin the defendant Out- 
land from collecting a judgment in Northampton Superior 
Court of Law for about $159, which had been obtained by 
the defendant Outland against the present plaintiff. ‘The al- 
legations of the bill were briefly these: 

On the 30th of May, 1842, Outland assigned the judg- 
ment to the defendant, Giles Futrell, in part payment for a 
negro then conveyed by him to Outland. The negro had 
been previously levied on by virtue of executions issued by 
a justice of the peace against the goods of Giles Futrell and 
the other defendant, Sanders Fuirell, who was surety for 
the debts, and this was communicated at the time of the sale 
by Giles F*. to Outland, between whom it was agreed, that 
said Giles should collect the debt from Hewett, and there- 
with pay the executions levied on the negroes. Instead of 
doing so, the said Giles in a few days assigned to Sanders 
Futrell the judgment againt Hewett, in payment of a debt 





ll 


SUPREME COURT OF NORTH CAROLINA. 439 


to Sanders, and he also executed a deed of trust of all his June 1843 
other property to one Powell for the purpose of securing Hewett 
other sums which he owed Sanders. Under that deed the aumen 
property has-been sold for less than the debt mentioned in 2 
the deed, and Giles Futrell is insolvent. On the 8th of June, 
1842, the constable was about seizing the negro and offering 
him for sale under the executions, before levied on him, and 
in order to prevent it Outland was obliged to pay the debts 
due on the executions, which amounted to $210. On the 
first of October following, Hewett paid the judgment against 
him to Sanders Fatrell, and took his receipt. Subsequently 
thereto Outland sued out another execution on the judg- 
ment in his name and delivered it to the sheriff, with directions 
to levy the money and pay it to him, and when informed by 
the plaintiff, (as the bill states) that he had paid the debt to 
Sanders Futrell, and requested to re-call the last execution 
and acknowledge satisfaction of the judgment, he insisted 
that as he had not got a clear title to the slave, the said Giles 
and Sanders were not entitled to the judgment, but that it 
belonged to him. The plaintiff then £led his bill, in March, 
1843, against Outland, and Giles and Sanders Futrell, pray- 
ing to be relieved in the premises; and, in the mean time, for 
an injunction. Le 

The answer of Outland admits the material statements of 
the bill. ‘But it is therein alleged, that, on the day of the 
purchase of the negro, this defendant.and Giles Futrell in- 
formed Sanders Futrell of the terms of the contract, and the 
latter fully assented thereto, and perfectly understood, that, 
according to the agreement, the money due on the judgment 
against the plaintiff was to be applied towards discharging 
the encumbrance of the executions on the negro. This an- 
swer further states, that on the 30th June, he, Outland, heard 
that Giles was about to execute the deed of trust for the se- 
curity of Sanders, and enquired of the latter as to the truth 
thereof, and expressed his anxiety that, for his safety, the exe- 
cutions against the negro should be satisfied or the debt se- 
eured, and received for answer from Sanders, that he, Out- 
land, might make himself easy, as there was enough: of 
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June 1843 Giles Futrell’s property to pay all his debts, and that he, 


Hewett 
Outland. 


Sanders, would discharge the executions, so that Outland 
should lose nothing by his.purchase: and, again, that, after 
the execution of the deed, when Outland expressed his un- 
easiness to said Sanders, the latter shewed him the assign- 
ment to himself of the judgment against the plaintiff, and 
said that he, Outland, was in no danger, and repeated his 
previous promises to take the debts on himself: That the 
sale under the deed of trust took place in the summer of 
1842, and Sanders became the purchaser at very low prices, 
as he, Outlaw considered himself secure by the engagements 
of Sanders, and did not bid for the property; and that then 
Sanders Futrell refused to reimburse to him the money he 
had paid on the executions. The answer then states, that 
this defendant, Outland, upon finding himself thus deceived, 
directed the sheriff to levy the debt from the plaintiff and 
pay the money to him, Outland, and that after he had given 
those directions, and after the sheriff had informed the plair.- 
tiff of them, he, the plaintiff, paid the money to Sanders F'u- 
trell, who gave to the plaintiff a receipt and a bond of indem- 
nity for making such payment, and also gave the sheriff an 
indemnity for not levying the money on the execution then 
in his hands, and returning nulla bona. The answer then 
admits that Outland from the next term sued out an alias fi. 
fa.,on which the sheriff was about acting for his benefit, 
when the plaintiff filed his bill, and the defendant insists, 
that the plaintiff paid the money to Sanders Futreli collu- 
sively, and that by reason of the indemnity to the plaintiff 
and the agreements between him and Sanders Futrell, this 
is, in effect, the suit of the latter, and, therefore, that there 
is the same equity against both of those persons. Each of 
the Futrells put in an answer, but as they are in no wise 
material to the present question between the other parties, it 
is unnecessary to notice them. 


Bragg for the plaintiff. 
B. F. Moore for the defendant. 
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Rurris, C. J. The court is of op‘nion, that the disso- June 1843 
lation of the injuction was properly refused. Theequity of yeweu « 
the plaintiff is founded on the assignment of the judgment | ¥ 
and payment by him in conformity thereto. Those facts 
are admitted in the answer. But it seeks to avoid their ef- 
fect, by setting up a distinct equity of this defendant against 
the other defendants upon certain transactions between them, 
not apparent upon the assignment. If the matter of evidence 
be well founded in law, yet the injunction must stand, until 
the truth of the facts be established on the hearing. For 
this reason alone the motion to dissolve might have been pro- 
perly overruled. Lindsay v Etheridge, 1 Dev. & Bat. Eq. 
36. But even if the answer be received as true throughout, 
there was no error in the order, as it seems to us. Outland 
has much cause of complaint against the other defendants, 
and has, doubtless, a redress against them. Still, it might 
be questioned, whether he cculd treat his assignment as nul 
as against them, while he continued to hold the slave, for 
which the judgment was in part the consideration. 

But, without considering that point, he misconceived his 
rights, we think, in assuming, as against the present plain- 
tiff, to be the absolute owner of the judgment after having 
assigned it, and complicating the plaintiff with the other de- 
fendants, so as, in effect, to render him responsible for their 
acts or on their promises. By the assignment the plaintiff 
at law became a trustee for the assignee. But he was not 
an ordinary trustee, for the assignee was not only the real 
owner of the debt, but also had an authority to receive pay- 
ment. The assignor is a trustee in the sense that he is the 
legal owner, and that the assignee shall have the right to use 
his name to enforce payment, but not in the sense of its be- 
ing his duty or his right to receive the money and account 
for it to the assignee as cestui que trust. By tolerating the 
assignment of a judgment and obliging the debtor to pay 
the assignee, as the creditor, equity must needs protect the 
debtor in making the payment. It is true, the debtor is not 
charged with knowledge of the assignment of a demand 
that is not negotiable, and, therefore, he may rightfully pay 
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June 1843 his original. creditor, until he knows that another person has 


Hewett 


v 
Outland. 


become his creditor. It is obvious, that good faith to the 
debtor, and ordinary diligence in attending to his own secu- 
rity, forbid the assignee from trusting to rumor or other indi- 
rect method for conveying to the debtor information of the 
assignment, and require him to give, as from himself, direct 
and precise notice of the assignment, and that the payment 
must be made to him. After such notice, the debtor is to look to 
the assignee as his creditor, to whom the law expects and en- 
courages him to make payment. By a parity of reasoning 
the assignor, if he claim any interest in the judgment against 
his assignment, must give to the debtor a notice as distinct 
and particular. It cannot be sufficient in such cases, that 
something reached the debtor’s ears, which might have put 
him on enquiry, according to the rule respecting a purcha- 
ser from one affected by a trust. In that case caveat emptor 
is the rale ; as he ought not to lay out bis money, where there 
isa ground to doubt the title, and he may secure himself by 
covenants. Buta debtor may be compelled to pay, and 
therefore may voluatarily pay, his creditor, until plainiy in- 
formed that the debt belongs to another. If in any case the 
assignor can annul the operation of his assignment, as an 
authority to the debtor to pay the debt to the assignee—a 
point not now necessary to decide—yct we think, that it can 
only be upon distinct personal notice from the assignor to 
the debtor, that the former looks to the latte. for the money. 
Itis bad faith towards the debtor to leave him in doubt to 
whom he is to make payment. Even payment to an ordi- 
nary attorney is good, until certain information of the revo- 
cation of the authority be-communicated to the debtor by 
the principal of the attorney. Much more must that hold, 
when the power to raceive is in the form of an assignment, 
and is apparently irrevocable. For the want of such a no- 
tice to the present plaintiff by or from Outland, we think he 
cannot impeach the payment made by the plaintiff, but must 
look to the other party, to whom the plaintiff paid the mo- 
ney. Itis true, as was said at the bar, the plaintiff might 
have made payment tothe sheriff, and left the other parties 
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to contend for the money. But we do not think that varies June 1843 
the rule, which is applicable alike to the assignment of all" qewet 
securities that are not negotiable. The question is, who is ¥ 
the owner in equity, for in every case, we suppose, a debtor 

may pay the creditor without compulsion by snit or execu- 

tion, whether the debt be due on note, bond, or judgment. 

The court is likewise of opinion, that the plaintiff lost 
none of his rights by taking an indemnity from Sanders 
Futrell for making payment te him. It was but a reasona- 
ble precaution against possible loss by a defect in the as- 
signment, or by the expenses ol litigation, in which he might 
be involved in the premises. The plaintiff has none of the 
funds of Futrell in his hands, out of which Outland-can ask 
to be satisfied, but only a covenant of indemnity against the 
consequences of paying his own money to the assignee of 
the judgment. ‘This suit is, therefore, the plaintiff’s own, 
and for his benefit solely, and it in no wise effects Outland’s 
claim or redress against both or either of the Futrells in an- 
other proceeding. For these reasons, our opinion is, that 
there is no error in the interlocutory order, which must be 
certified accordingly to the Court of Equity. 

The defendant Outland must pay the plaintiff’s costs in 
this Court. 


Per Curran. Ordered accordingly. 
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ATTORNEY GENERAL os. THE CAPE FEAR NAVIGATION 
COMPANY. 


June 1843 Under the acts of Assembly relative to the Cape Fear Navigation Company 
and to the Board of Internal Improvement, the Board had a right, under 
the act of 1823, 2 Rev. Stat. p. 272, to direct the application of the money 
subscribed as stock by that act, according to their discretion. 

The State is not bound to pay interest, unless it specially contracts to do so. 

There was no time specified in the act of 1823, within which the instalments 
of the stock were to be paid, and, in the absence of any agreement, even if 
it were a case between private individuals, interest would not accrue until a 
demand was made. 

Such a company has no right to retain dividends due to the State on stock 
subscribed, to answer a supposed and independent claim of theirs against 
the State, not acknowledged by her and not provided for by an appropriation. 

Under the act of 1823, above referred to, the Board of Internal Improvement 
had a right to charge the salary and expenses of an Engineer, employed 
in the improvement ef the Cape Fear River, as a part of the sum to be ad- 
vanced in stock by the State to the Cape Fear Navigation Company. 


This case was removed from the Court of Equity of Wake 
County, at Spring Term, 1843, to this Court for hearing. — 
It was an information filed by the Attorney Qeneral in be- 
half of the State, in pursuance of an act passed in 1837, 
against the Cape Fear Navigation Company. 

The facts, as disclosed by the pleadings, the proofs and 
the admissions of the parties, are set forth in the opinion de- 
livered in this Court. 


lttorney General for the plaintiff. 


W. H. Haywood, Jun. for the defendant 
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Rurrin, C. J. By several acts of the General Assem- van Te 
bly, prior to the year 1823, the Cape Fear Navigation Com- ttomey 
pany was incorporated for the purpose of improving the General 
navigation of the Cape Fear River. Its capital stock was Cape Fear 
created by subscriptions by the State and individuals, and yom meg 
was divided into shares of $100 each, and the capital had 
been subscribed and all expended in works on the river, 
which, though they had improved the navigation to a con- 
siderable extent, yet left it imperfeet in many places, so much 
80, that the tolls paid but small dividends to the stock-hold- 
ers, and the value of the stock in the market fell one-half or 
more. In that state of things, the company applied to the 
Legislature for assistance by a further advance of money, to 
be applied to the improvement of the navigation, and there- 
upon the act of 1823, 2 Rev. St. 272, was passed. ‘That act 
directs, that for the purpose of completing the navigation of 
the river Cape Fear from the town of Wilmington upwards, 
the President and Directors of the Board of Internal Improve- 
ments should, on behalf of the State, subscribe to the stock 
of this company the sum of $25,000, to te paid in instal- 
ments, not exceeding $10,000 in any one year, out of the 
fund set apart for Internal Improvements. But the sub- 
scription was to be made on certain conditions, as follows: 

First, that, before it should be made, the stockholders should, 
within a certain time, give theit assent to a reduction of the 
capital stock from its nominal amount of $100 to the share, 
to ;a sum to be fixed by them, not exceeding $50 to the 
share. Secondly, that the stock, which the State then own- 
ed in the company, should be reduced in the proportion of 
the stock of individuals, that-the property then belonging to 
the company, and the subscription thereby authorized, should, 
respectively, constitute parts of the capital stock of the com- 
pany, and the State should have, and own as many shares 
as the subscription there authorized should amount to, ac- 
cording to such reduced capital. Thirdly, that the Presi- 
dent and Directors of the Company should consent in writ- 
ing, that the Board of Internal Improvements should have 
the sole and exclusive direction of the operation of the 
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works, the making of contracts for the same, and all the im- 
provements to be made on the river. Then are added these 
words: “The improvements in the navigation shall com- 


See Few mence at Wilmington, and regularly proceed up the river, 


Navigation 
Company. 


as far as the capital stock of the company shall admit.”— 
In March, 1824, the stockholders assented to the act, and 
sunk the stock one half by reducing the share of stock from 
$100, to $50, and the President and Directors gave their 
consent in writing, as required in the act. Thereupon, the 
Board of Internal Improvements subscribed, on behalf of 
the State, for five hundred shares of the reduced stock, 
amounting in value to $25,000, and proceeded soon after- 
wards to expend for work on the river between Wilmington 
and Fayetteville, the sum of $12,143 13, to which expen- 
ditures no objection is raised by the President and Directors 
of the Navigation Company. When the subscription was 
made, no certificate of stock was issued to the State, nor any 
evidence given of the stock to which the State became en- 
titled thereby, except the books of the company themselves. 
But for some years the State was treated as a corporation in 
the premises, and dividends declared and paid into the Pub- 
lic Treasury as upon the 500 shares of stock thus subscrib- 
ed. At the passing of the act of 1823, the Board of Inter- 
nal Improvements was organized under the act of 1819, c. 2, 
and consisted of the Governor, as president ex officio, and 
six commissioners to be chosen annually by the Legislature, 
one from each of the then judicial circuits. It was consti- 
tuted a corporation, for the purpose of preserving and im- 
proving the fund for internal improvement thereby created, 
and disbursing such portions thereof as the Legislature 
might from time to time direct to be applied to any such 
purpose, and had authority to appoint a principal and assis- 
taut engineers, as, in their opinion, the public service might 
require, who should direct and superintend all the public 
works, which the assembly had or should authorize, and 
should receive such compensation as the board might al- 
low, tobe paid out of the revenue of the fund for internal 
improvements when adeqnate thereto. In 1831, by an act, 
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ch. 21, it was provided, that thereafter the said board and June 1848 
corporation should consist of the Governor for the time be- Attorney 
ing, the Public Treasurer, and one other person to be chosen 
annually by the Legislature, and this last named person, Cape Fear 
whom the act calls superintendant, was required to investi- ‘Gaeax 
gate the condition of all the incorporated navigation compa- 
nies, and the liability to the State of each, in which the 
State was a stockholder, and the board was to represent the 
State at meetings of the stockholders in all such companies. 

In 1831, the residue of the State’s said subscription, name- 
ly, the sum of $12,856 87, not having been expended or 
called for by the company, remained in the Public Treasu- 
ry. In April, 1833, the president and directors of the navi- 
gation company communicated to the board of internal im- 
provements a resolution passed by them, that, in their opin- 
ion, the interest of the company required that the residue of 
that fund should be expended on the river below Fayette- 
ville, and requested the attendance of the superintendant at 
the next general meeting of the stockholders on the first of 
June following, and pointed out certain improvements be- 
low Fayetteville, which they desired to be made, and re- 
quested that one A. G. Keen, who had been in the service 
of the company, should be employed to direct and carry 
them on, as he was an energetic man and a good practical 
engineer. The board of internal improvements according- 
ly employed Mr. Keen as engineer to conduct the works,— 
But, being of opinion, that a competent navigation had been 
made between Wilmington and Fayetteville, and that the 
interest of the company and the State required that the re- 
maining fund should be laid ont in works above Fayette- 
ville, or such part of it as might be necessary to effect cer- 
tain improvements upon that part of the river, the board did 
not accord with the resolution of the president and direct- 
ors, that the money ought to be spent below, but undertook 
and carried on the works above Fayetteville, and expended 
in that manner, as is alleged, the residue of the State’s sub- 
scription. In 1833, the board rendered to the company an 
account of those expenditures, to part whereof, viz, the sum 
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June 1843 of $1375 53, the company objected, because it was the sala- 
Attorney Ty Of Keen and another engineer, which, it was insisted, was 
— a charge that ought not to be thrown on the company, but 

Cape Fear Should be defrayed by the State. The point of difference 

Tevigation not being adjusted between the board of internal improve- 

py" ments and the company, the latter withheld the dividends 
on the stock of the State, for the purpose of making that 
sum of $1375 53 whole to the company, and in 1837, the 
Legislature gave directions to the Attorney General to file 
an information against the company for settling the ques- 
tion. Accordingly the present information was filed, in 
which the various acts of incorporation and others amend- 
ing them are set forth, and particularly that of 1823, and al- 
so the several proceedings had under the same, as hereinbe- 
fore stated, and it prays, that the State may be declared to 
be a stockholder in the premises to the extent of 500 shares 
for the said subscription of $25,000, as from the day the 
same was made, and that a certificate or proper evidence of 
stock may be issued to her therefor, and that the dividends 
declared to her, and not paid to her, or that ought to have 
been declared, in respect to the said stock, and have not been, 
but have been withheld, be paid to the State by the said 
company. The answer of the company admits, that the 
certificate and dividends were withhe!d as alleged in the in- 
formation, upon the ground, that the sum of $1375 53, for 
salaries to enginecrs ought not to be charged to the company, 
and it insists still upon that objection. And, besides, while 
it admits, that at that time no other objection was made to 
those expenditures, and that the company offered to settle 
the accounts as stated by the board of internal improve- 
ments, if the State would pay that sum of $1375 53, out of 
her own funds, yet the answer now insists farther, that the 
whole expenditure above Fayetteville was improper and un- 
lawful, and not binding on the company, and therefore ought 
not to be charged or allowed against the company. It states 
that the offer to settle on the part of the company was made 
both in ignorance of its rights and by way of compromise, 
and, therefore, ought not to conclude the company, unless in 
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fact and law that be the proper mode of settlement. That June 1843 
the charges were proper, that answer states, the company “Attorney 
cannot admit, because the detailed accounts and the vouch- General 
ers for the sums stated to have been paid, are in the posses- pn 
sion of the board of internal improvements and have not Navigation 
been accessible to the company’s officers. But if those pay- sa 
ments were actually made, the answer states they ought not 

to be allowed in payment of the State’s stock, for the seve- 

ral reasons following. ‘S‘hat it was greatly to the advantage 

of the company that the lower portion of the river, between 
Wilmington and Fayetteville, should be improved, so as to 

have an easy and safe navigation throughout the year, and 

that, until that was effected, none of the funds of the com- 

pany should have been diverted therefrom or laid out about 
Fayetteville: That the act of 1823 stipulates, and it was 

one of the terms on which the act was accepted by the com- 

pany, that the navigation should be completed from Wil- 

mington upwards, by commencing the improvements at 
Wilmington, and regularly proceeding up the river, as far as 

the capita] would admit: That the navigation between Wil- 

mington and Fayetteville was not completed, but might in 

many places have been yet further improved, and that the 

whole sum of $25,000, might judiciously have been expen- 

ded below, and that therefore none of it should have been 
expended above Fayetteville: That in 1823, there were 
competent engineers appointed by the board of internal im- 
provements and in the public service, whose duty it was to 
superintend these improvements, and upon whose agency 

and assistance, in advising, laying out, and directing the op- 

erations on the river, the company relied,when it agreed that 

the board of internal improvements should have the exclu- 

sive direction of the works: That, before 1831, the public 
engineers had been discharged and the board had no skilful 
assistant, and in the operations of 1832, above Fayetteville, 

that the board disregarded the plans and recommendations, 

which had been proposed by an able civil engineer, and em- 

ployed as their agent A. G. Keen, who was an uninstrncted 

and unpractised engineer, and expended the large sums be- 
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June 1843 fore mentioned without effecting any useful end, and to the 
“Attorney injary of works previously erected: And finally, that a- 
General gainst the expenditures above Feyetteville for any purpose, 
Gp Font and especially against those actually made and against the 
Navigation employment of Keen as agent, the president and directors 
Company: contended and protested, before the expenditures were in- 
curred. The answer further insists, that the State’s sub- 
scription was payable within two and an half years after it 
was made, and that for such parts as were not thas paid, in- 
terest may be charged as a just set off against the dividends 
claimed. As the amount of expenditures above Fayetteville, 
though not denied, are not admitted in the answer, the cause 
necessarily goes before the master for an enquiry on that 
head. But as there can be hardly a doubt that the accounts 
rendered by this pnblic board were right, so far as to -be 
founded on actual expenditures, and the navigation compa- 
ny is not disposed to contest that pvint, the cause has been 
argued on the latter points, with the view of obtaining in- 
structions to the master as to the principies of taking the ac- 
counts, or probably to enable the officers of the State and 
company to terminate the controversy without going betore 
the master. In the argument, those questions above were 
discussed, which are raised in the answer, and upon each 

of them the opinion of the conrt is in favor of the State. 
Upon the original matter of difference, that is to say, to 
which of the parties the salaries of engineers and agents, 
employed in laying out or conducting the works, should be 
charged, the court entertains no doubt. Like every other 
disbursement out of the subscription of $25,000, before the 
money was actually paid into the treasury of the company, 
it was, in the first instance, to be defrayed by the State, and 
then allowed as a credit in account with the company in 

part payment of the subscription. 
The argument forthe defendant, indeed, was not placed 
on any express provision of the act of 1823. But inasmuch 
as that act puts the work under the direction of the board of 
internal improvements, and inasmuch as the act of 1819 
_ gives the board the power of appointing engineers, whose 
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duty it was to superintend all the public works, and, inas- June 1843 
much asthe compensation of those. persons was to be paid ty | Gen’l 
out of a public fund, it was inferred, that engineers employ- Onin’ Seid 
ed by the Board upon this work, were to be paid-out of that Nev, Co. 
{und also. But the court cannot yield 1o that interpretation 
of either of those acts. By the act of 1819, the Legislature 
did not mean to provide an engineer for every navigation, 
canal, or turnpike company, and relieve them from all or 
ally expense in procnring the services of such a person.— 
The language of the act limits its operations to publie 
works, that is, to such as had been or might be authorized by 
the Legislature for and on account of the State. We know 
that about that period many experimental surveys were di- 
rected, so many and so extensive as to occupy the engineers 
employed for a long time. We believe it true, that at the 
solicitations of companies and of their respective local en- 
gineers, the Board of Internal Improvements often sent their 
engineers to view or review particular works or parts of 
works. But the State’s engineer acted in such cases, only 
as a consulting engineer, and for the greater satisfaction of 
the company and its immediate officers, and without author- 
ity to direct or control. And we believe, too, that those ser- 
vices were gratuitously rendered or not, according to the im- 
portance attached to the work by the Board, as one of public 
utility, and, if not gratuitous, they were compensated as 
miglit be stipulated in each case between the company and 
the board. It certainly was uever thought, that the public 
had undertaken to superintend all the enterprises of the nu- 
merous companies formed to effect some work of this char- 
acter. Each company was left to its own direction, and to 
select engineers and agents for itself, and to choose between 
their plans, and they cannot, therefore, lay to the State the 
failure of their undertakings. The salary of the engineers 
employed in the case before usis as proper a charge against 
the company as the wages of any hireling or day-laborers 
employed under him. 

Upon the next point, we do not stop to enquire into the 
purpose or conditions of the offer of the company to allow all 
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the expenditures, except the engineer’s salary, as concluding 
the company, because, in the opinion of the court, the ob- 
jections to the expenditures are untenable, and the State is 
entitled to credit for them, such as may appear to have been 
made, independent of any such consent of the company.— 
The franchise is granted to the company for the whole riv. 
er, to its source, and the grant must be taken to have been 
founded upon considerations of general utility, as well as 
the emolument of the private adventurers. It is obvious, 
that the public interest must be promoted by making a navi- 
gation as high up the river as possible, at least as high as 
would, upon the whole river, return tolls that would ade- 
quately remunerate for the outlay. And it is also obvious, 
that there might be a difference of opinion, probably found- 
ed on a difference of interests, between the community and 
the stockholders, as to the point up the river, to which the 
improvements should be carried, inasmuch as the difficul- 
ties of the improvements increase, and the profits to be de- 
rived from those particular improvements decrease with the 
ascent up the stream. Indeed as works of this character are 
generally of peculiar interest to persons residing on the 
projected line of navigation, the stock is often taken for the 
most part by those who are thus interested, among whom 
there may be a similar contrariety of views, or their inter- 
ests may lie higher of lower on the stream. When, there- 
fore, in this case, there were works, taking Fayetteville as 
the mean point, above and below, in an unfinished condition 
after the expenditure of a large capital, and application was 
made to the Legislature to enable the company to complete 
those works by the further subscription of capital, it cannot 
surprise, if that body should take the occasion to promote 
that interest, which is peculiarly public, as far as might be 
compatible with justice to the private stockholders; and to 
provide as far as possible against the waste of the funds ei- 
ther by extravagance of expenditure or losses through un- 
dertakings injudiciously begun without funds for their com- 
pletion ; and to those ends, should consent to subscribe, on- 
ly on condition, that the money should be laid out, either in 
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a manner specially set forth in the act, or generally under June 1843 
the directions of the Legislafure or other agents of the State. ary At’y Gen'’l 


Such appear to have been the motives for the act of 1823, 


and such, it seems to us, are its provisions. By it, the sole Ne. Co. 


and exclusive direction, as to the improvements to be made, 
and the contraets for effecting them, is conferred on the Beard 
of Internal Improvements, and that merely by force of the 
enacting words ; but, to render it yet more exclusive of the 
interference of the officers of the company, the latter are re- 
quired to renounce in writing any powers upon those points. 
But it is said, that the act itself confines the Board to a par- 
ticular method of working, by requiring the improvements 
to commence at Wilmington, and regularly proceed up the 
river, and that no money ought to be laid out above, until 
the navigation be completed below ; and that here tke river 
is yet susceptible of improvement below Fayetteville. If 
the act gave any specifications of the improvements, which 
the Legislature contemplated, as completing the navigation, 
if it referred to any surveys or plans as guides to the Board 
to which the exectition was confided, we should hold thata 
departure therefrom was injurious to the company. But 
there are no such specifications or references, but only a gen- 
eral direction that the Board should begin at Wilmington. 

It is, necessarily, then left to the judgment and discretion of 
the Board, what improvements were necessary at the differ- 
ent points below, and to what extent they must be carried, to 
be complete, before the field of operation above was entered 
upon. It was considered safe to leave this discretion tothe 
Board. It must necessarily reside somewhere. It had be- 
fore been in the officers of the company, under the supervi- 
sion of the stockholders ; but had been transferred by them 
to the agents of the State. It is absurd to understand that 
the works were to be completed below in the sense that they 
should be perfect, before there should be any progress up the 
river. We understand the provision as directory to the 
Board to finish what it might deem it necessary to begin 
lower down, before any thing above was undertaken. In 
other words, the work and mode of conducting it, as it had 
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June 1843 before been in the discretion of the Disgctors of the corpora- 
Aty Gen'i tion, was then to be in the discretion of the Board of Inter- 
nal Improvements, actingou behalf of the public, subject only 


should abuse its powers injudiciously, or wantonly, or cor- 
ruptly, it was open te the company io apply to the Legisla- 
ture to restrain or remove them, reverse their decisions, or 
afford any other measure of redress. For, in truth, the 
Board is a mere political agent, the creature of the Legisla- 
ture, and subject in «ll points to its control, and confiding 
this matter to the discretion of that body was much the 
same, only more convenient as retaining it in the discretion 
of the Legislature itself. Upon the last point, the general 
rule is, that the State never pays interest, unless she ex- 
pressly engages todo so. But it does not, in this case, ap- 
pear that the money was due, or, consequently, that interest 
could accrue. By the subscription the State became a stock- 
holder, inasmuch as no other period is fixed for her becom- 
ing so. It is not stated when the money was payable, ac- 
cording to the actual terms of subscription, and it is proba- 
ble, there were no instalments designated otherwise than is 
mentioned in. the act. According-to that, the money was to 
be paid in sums “ not exceeding $10,000 in any one year.” 
Now, as this money was to be laid out on the river, and 
could not be applied: to any other use, and as it was to be 
Jaid ont under the direction and in the discretion of the 
Board of Internal Improvements, it would seem naturally to 
follow, that it should be paid by that at such times and for 
such purposes as to the Board itseif seemed meet, with the 
limitation that not more than certain instalments should be 
paid. Asa bargain, this would seem a hard one, with the 
advantage greatly preponderating on one side, and so it would 
be, were the parties private persons only. But it is to be 
remembered, that the State is the eontracting party, and the 
Board of Works an impartial arbiter, having no interest ex- 
eept so faras the members were citizens, and, at all events, 
that if the Board erred, the Legislature would always -be 
ready to correct the error, and do justice to the citizen. Had 
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the Board unreasonably delayed the work, or withheld the June 1843 
payment of the subscription, that the proper measure of re- Attomey 
dress would, upon application of the company, have been ~~ 
promptly supplied, cannot be doubted. But the company Cae Fear 
canot assume the power of self-redress, by withholding the ‘Gana 
State’s dividends for a supposed and independent demand a- — 
gainst her, not acknowledged by her, and not provided for by 

an appropriation. But here it does not, in truth, appear that 

the company applied to the Board, even, for an earlier ex- 
penditure or payment of the money, much less, that such an 
application was made known to the Legislature, and, cer- 

tainly, the State cannot be charged with interest not prom- 

ised, before a specific demand. Having thus disposed of the 
questions made in the pleadings and at the bar, the court 

has only to say farther, that if the defendant wishes the en- 

quiry, as to the sums actually laid out by the Board, it must 

be ordered, with instructions in conformity with the opinions 

here given’ 


Per Curiam. Decreed accordingly. 
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JAMES SMITH vs, SAMUEL BEATTY. 


June 1843 Weakness of mind alone, without fraud, is not a sufficient ground on whiclr 
—— to invalidate an instrument. 

Nor will old age alone, without fraud, have that effect. 

But excessive old age, combined with weakness of mind, may constitute a 
ground for setting aside a conveyance. 

A vendee, who knows there is a gold mine. on the land for which he is con- 
tracting, is not compelled to disclose that fact to the vendor: But, if he is 
interrogated as to his knowledge of a mine, and denies the knowledge of 
which he is possessed, this denial will make the transaction fraudulent. 





This was an appeal from an interlocutory order of the 
Court of Equity of Lincoln county, at Spring Term, 1843, 
his Honor Judge Dicx presiding, directing the injunetion 
which had been obtained in the case to be continued until 
the hearing. 

The plaintiff charged in his bill, that he was a very old 
man—seventy years of age—and unable to make a contract ; 
that he was addicted to drinking ardent spirits to excess; 
and that the defendant, well knowing his infirmities, and 
that there was a valuable gold mine on the plaintiff’s land, 
of which the plaintiff was ignorant, plied him with spirits, 
in the absence of his son with whom he lived, and who usu- 
ally took care of him and advised him in his affairs, and un- 
der these circumstances obtained from him a lease of his 
land for a term of five years from the month of August, ° 
1842, at a rent of one tenth of the gold that should be made 
on the land. The plaintiff further stated, that the defend- 
ant pretended to him, that he was only about to make an ef- 
fort to discover, whether there was gold on the land, when 
in truth and in fact he had, at several times before, picked 
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up considerable quantities of gold on the surface of the said June 1843 q 


land ; and that, when he was interrogated on the subject, he a3 
denied that he had ever found gold on the land, and he was 
doubtful whether any could be there procured. The plain- 
tiff further averred, that the rent of the land is worth one 
third of the gold made on it. ‘The bill prayed for an in- 
junction to restrain the defendant from working the land, 
(which was granted by a Judge ont of court,) and that 
the lease be decreed to be surrendered, as having been 
obtained by fraud. 


The defendant, in his answer, admits the lease, but denies 
that the plaintiff was incapable to make a contract from old 
age or any.other cause—denies that he was under the influ- 
ence of ardent spirits, when the lease was made—denies that 
he decoyed him from his son’s to his own house to procure 
the lease, or that he used any means to intoxicate him, or 
that he was then intoxicated. He admits- that he had, be- 
fore the date of the lease, found between ten and twenty 
pennyweights of gold on the land; and says he told the 
plaintiff he had found a place on hie land where he thought 
gold could be procured. He states that they then agreed up- 
on the lease set forth in the bill, and it was attested by two 
respectable neighbors. He admits that the plaintiff lives 
with his son, but denies that he ever heard that he consult- 
ed his son on affairs, important or unimportant. He denies 
that he was ever asked, before the execution of the lease, 
whether he had ever found gold on the land, or that he ever 
said there was no gotd on orin the said land. He denies 
that he leased the land, merely to examine it for gold; and 
states that he did not know himself the value of the mine, 
a matter which it would be impossiblo for any one to ascer- 
tain, by simply finding a few pennyweights on the surface, 
and that it is yet but conjecture what the mine will prove to 
be worth, though he admits it to be a good one at present.— 
He further states, that surface mines do not rent for one half 
of the gold made, but that the customary range of rent for 
such mines is from one sixth to one &fteeth. He ayers that 
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June 1843 he has tendered the plaintiff all the rent due him, and denies 
Smith ll fraud &c. 


v 
Beatty. 





On the coming in of the answer, the defendant moved the 
court to dissolve the injunction. The motion was refuscd, 
and the injunction ordered to be continued to the hegring of 
the cause. The defendant, by leave of the court, appealed 
from this decision. 


Alexander. Hoke and Osborne for the plaintiff. 
Caldwell for the defendant. 


Dantet, J. Weakness of mind alone, without fraud, 
does not appear to be a sufficient ground to invalidate an in- 
strument. Itissaid that a Court of Equity will not meas- 
ure the size of people’s understandings or capacities. 1 
Mad. Ch. Pr, 280. Excessive old age, with weakness of 
mind, may be a ground for setting aside a conveyance ob- 
tained under such circumstances. But old age alone, with- 
out some proofs of fraud, will not invalidate a transaction 
1 Mad. Ch. Pr. 283. The answer denies that the plaintiff 
was incapable to contract when the lease was made, either 
from old age or intoxication. A vendee, who knows that 
there is a gold mine on the land, is not compelled to disclose 
that fact tothe vendor. But, if he is interrogated as to his 
knowledge of such a thing, and he then denies any know!- 
edge of the mine, this denial wiil make the transaction frau- 
dulent. The defendant admits that he had picked up some 
gold on the land before the lease was executed, and he does 
not state in his answer that he disclosed that fact to the les- 
sor. But he expressly denjes, that he was ever iaterrogated 
by any one on that subject, or ever made any false represen - 
tations concerning the gold so by him picked up. 

The nature of the rent reserved: in the lease clearly shews, 
the lessor knew for what purpose the lease was taken by the 
lessee. It seems to us that the defendant has fully and fair- 
ly answered every material charge and allegation in the bill; 
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and that he has expressly denied every charge, which, if June 1843 

undenied, would authorize a Court of Equity to declare the smith 

lease fraudulent. We therefore think, that the order made | * 
Ee Pi , , Beatty. 

by the court below, continuing the injunction to the hearing 

of the cause, was erroneous, and that the injuuction should 

have been dissolved. 


Per Curiam. Ordered to be certified accordingly. 
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BARTHEUS J. CRAWLEY vs. AUGUSTINE TIMBERLAKE. 


June 1843 A vendor of land cannot, after the contract, cut timber for sale, unless the 
—_— privilege be reserved, although he is to retain the possession for some time. 

But where a vendor is to retain possession of land, used for the purposes of 
agriculture, for another year, he may use the tract for cultivation, as a ju- 
dicious owuer would himself do or would allow a tenant to do; and, there- 
fore, if, according to the state of the property, the proportion of wooded and 
cleased land, and the course of crops or usages of agriculture in the partic- 
ular part of the country, it would be prudent and proper to clear the land, 
from which the wood was cut, the wood cut in that way might be sold by 
the vendor. 

Ordinarily a Court of Equity will not compe! a vendee to accept even a doubt- 
ful title, though protected by covenants from the vendor. unless he has a- 
greed to take the title at his own risk. 

But where the conduct of the vendee satisfies the court that he has intention- 
ally renounced his right to the judgment of the court upon:the title, and, 
for some reason of his own. has chosen to take a conveyance without ex- 
am'nation of the title, though he has had full opportunity to make such ex- 
amination, the court will decree a performance on his part without enquir- 
ing into the title. 

This matter of waiver or renunciation is not a conclusion of law ftom any. par- 
ticular incident, but is a conclusion of fact, deducible from all the acts of the 
parties, as evidence of the intention of the purchaser in acting as he did. 

Where the contract was for a conveyance in fee, and the deed executed con- 
veyed by mistake an estate for life only, the vendor will of course be de- 
creed to execute a conveyance in fee, before he can ask any assistance from 
the court. 

The cases of Shine v Wilcox, 1 Dev. & Bat. 631, and Clanton v Burgess, 
2 Dev. Eq. 13, cited and approved. 


This cause was removed to this court by consent of par- 
ties, from Caswell Court of Equity, at Spring Term, 1843. 

The facts stated in the plaintiff’s bill are as follows: 

In November 1835, the parties made a written contract, 
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whereby the plaintiff agreed ‘to sell to the defendant a tract Jom 10 
of land containing 166 acres, and situate in Caswell coun- Crawley 
ty, on which the plaintiff then resided, at the price of $1700, rea Pe 
payable on the 25th of December, 1836, at which time the 
plaintiff was to give the defendant possession, and make 
him a good title. In December, 1836, tke plaintiff let the 
defendant into possession, on the payment of $300, which 
~ was all he could make at that time. On the 25th of Febru- 
ary, 1837, the defendant made a further payment of $833, 
and the plaintiff then made him a deed for the Jand, contain- 
ing an acknowledgement of the payment of the whole pur- 
chase money, the plaintiff being ignorant of the effect of 
that clause at law, and ‘expecting the defendant to pay him 
the residue of the price and interest, as he might be able.— 
But upon demand, the defendant refused to make any fur- 
ther payment, and being sued therefor, he pleaded in bar the 
release contained in the deed. Besides the stipulation to 
convey the land, the plaintiff bound himself to have certain 
repairs of the dwelling house on the land, that were ther 
going on, completed. 

In April, 1840, the plaintiff filed his bill praying that the 
release might be put out of his way, and that an account 
might be taken of the purchase money and the payments 
made therefor, and that he might have a decree for the bal- 
ance that might be found due to him in respect thereof. 

The defendant pleaded the release in his deed, and upon 
that the cause was brought to this court and the plea over- 
ruled. 1 Ired. Eq. 346. The defendant then answered, 
and the parties proceeded to proofs, and now the cause comes 
back, upon an order of removal, for hearing. The answer 
states that the defendant, at the time he made the contract, 
resided in Mecklenburg county in Virginia, and did not 
know the boundaries of the land, that he wished to remove 
from Mecklenburg, and purchased the land from the plain- 
tiff for a place of residence, that during the treaty the plain- 
tiff represented to the defendant that the dividing line be- 
tween North Carolina and Virginia, which is the northern 
boundary of the land in question, was about forty or fifty 
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June 1843 yards to the north of the dwelling house, and so incladed a 
“Crawley parcel of land, (which turns out to be eight or ten acres, ac- 
_.¥ _ cording to the defendant’s allegation,) and a fine spring 
Timberlake ereon and convenient to the dwelling house, whieh was 
that used by the plaintiff and expected to be used ty the de- 
fendant, and that without having the use of that spring the 
defendant will suffer great inconvenience : That on the south 

side of the dwelling house a public road runs within a few 

yards, so that there is on that side no convenient situation 

for necessary out-houses for a family: And that unless the 
defendant had believed that the line, forming the northern 
boundary, had been as by the plaintiff was designated, as 

before stated, and included-‘the land containing the spring 

and the area specified, he would not have made the pur- 
chase: That at the time the defendant paid the sum of $300, 

and took possession, he did not know, that the line did not 

run as it had been represented to him, but that he then be- 

lieved, that it did: That -soon afterwards, he learned from 

the neighbors, and believes, that the line did not so run, but 

that it ran within three feet of the dwelling house and 
through some of the out-houses, and left out the spring, 

which belonged to one Alexander Kent, and that the plain- 

tiff had offered to purchase it from Kent, and could not.— 

The answer then states, that the defendant has not had a 
survey made of the land, and he cannot therefore state; 
whether or not the tract contains 166 acres, exclusive of that 
contained between the line on the north and the line shewn 

to him as aforesaid, but that at all events, the loss of the 
spring and of the slip of land-on the northern side of the 

tract very much impair the value of the land, as a place of 
residence, and would have prevented the defendant from 
purchasing, had he known the true state of the boundary 

and title. “ But” the answer proceeds, “having sold his res- 

idence in Virginia, in consequence of his supposed purchase 

as aforesaid, and paid $300 of the purchase money after his 
removal, and before he was apprised of the imposition which 

had been practised on him, he could not conveniently re- 

scind the contract, though he determined to resist the pay- 
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ment of the amount promised, for the reason of the false June 1843 
representations aforesaid. This defendant did not call fora Crawley 
deed, but the plaintiff, anxious to consummate the imposi-_ 
tion which he had begun, had it prepared and tendered it, 
with the acknowledgment of the full payment of the pur- 
chase money, aud the defendant after"paying the further sum 
of $833, received said deed.” The answer further states, 
that the plaintiff did not have the work done on the house, 
specified in the contract, and that the defendant had been 
compelled to pay about $30 for completing it: And also, 
that between the period of the sale and possession taken by 
the defendant, the plaintiff cut.a large quantity of valuable 
timber for sale, and sold'the same for considerable sums, of 
all which the defendant had no knowledge until he came 
into possession. And for this reason and the misrepresenta- 
tions of the plaintiff, the defendant insists he can have norelief. 
The answer further states, that the defendant has discov- 
ered, that the deed made by the plaintiff conveys only a'life 
estate, and not the fee, and insists that for that reason also 
the plaintiff is not entitled to a decree. 


Morehead § Kerr for the plaintiff: 
Graham for the defendant. 


Rorrin, C. J.. The deed, which the plaintiff executed, 
has not been exhibited by either party, so that the court can- 
not declare how it operates, whether as a conveyance of the 
fee, or of an estate for the life of the defendant. Supposing 
it to be the former, the court is of opinion, that the plaintiff 
would be entitled, without any further act on his part, to a 
decree for the balance of the purchase money according to 
the contract, and iuterest from December 25th, 1€36, subject 
to proper deductions for the repairs not made, and for thé 
waste committed, if any. As tothe repairs, there is evi- 
dence prima facie to raise a claim for so7ne deduction ; and 
as to waste, there is evidence sufficient to direct an enquiry. 

F3 
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June 1843 But, in conducting that enquiry, it is proper the master 
“Crawley Should have the benefit of the Court’s instruction upon a 
¥ point, which might be raised on the evidence. On the part 
of the defendant it seems to be supposed, that he may claim 
a deduction for all the sales of wood by the plaintiff during 
that year, without regard to the purpose for which it was eut. 
While the plaintiff insists, that he is not liable at all, be- 
cause the wood sold by him was cut from his new-ground, 
or land then cleared for cultivation. We think, the true 
rule is between them. A vendor cannot cut timber for sale, 
after the contract, unless the privilege be reserved. On the 
other hand, if a vendor is to retain possession of land, used 
for purposes of agriculture, for another year, it must be as- 
sumed, that he is to use the tract for eultivation, as a jndici- 
ous owner would himself do, or would allow a tenant to do, 
and, therefore, if, according to the state of the property, the 
proportion of wood and cleared land, and the course of crops 
or usages of agriculture in the particular purt of the coun- 
try, it would be prudent and proper to-clear the land from 
which the wood was cut, we should hold, that the wood: cut 
in that way might be sold by the vendor. It may be for the 
benefit of the vendee to open the land and prepare it for cul- 
tivation, and, at any rate, it is one of the reasonable advan- 
tages reserved by the vendor in retaining the use for a peri- 
od, and the sale of the wood as a part of the fruit of his la- 
bor employed in a reasonable use of the land. It stands, we 
think, much upon the same ground with the rule laid down 
respecting waste, as between a tenant for life and the re: 
mainder-man, in Shine vy Wilcor, 1 Dev. & Bat. Eq. 631. 
With those exceptions the plaintiff would be entitled to 
have the principal and interest due him computed; and an 
immediate decree therefor, provided he has conveyed in fee. 
For that position the seasons will be stated. A Court of 
Equity is always iaclined to-see, that a vendee gets a good 
title and will not compel him to accept one that is even 
doubtful, though protected by covenants from the vendor, 
unless he has agreed to take the title at his own risk, 
or by his conduct satisfies the court, that he intention- 
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ally renounces his right to the judgment of the court June 1843 
upon the title, and-for some reason of his: own, chooses to ‘Crawley 
take a conveyance without examination of the title. Of 
course, an agreement, that the title is at the risk of the pur- 
chaser, stands upon its own obligation, and needs no expla- 
nation. What may or shall amountto such a renunciation 
or waiver requires, perhaps, some observations, ‘in order that 
the opinion of the court may be perfectly comprehended.— 
Generally speaking, one would expect a purchaser, before 
he did any thing in execution of a contract, to satisfy him- 
self, in the first place, that the title he would get would be 
such as he had contracted for; and, therefore, when he takes 
steps under the contract, such as the payment of the price 
and entering into possession, a presumption arises either 
that he is satisfied as to the title, or with the covenants he is 
to get for it. Hence in a number of cases it has been held, 
that if a purchaser take and remain in possession -a consid- 
erable time, after the abstract is delivered to him, making no 
objection to the title, he waives his right to an examination 
of the title, and, and, at the instance of the vendor, a speci- 
fic performance will be decreed at once, without a teference 
as to the title. Fleetwood v Green, 15 Ves. 594. Mar- 
gravine of Anspach v Noel, 1 Mad. 310. It is true, that 
this matter of waiver is not a conclusion of law from any 
particular incident, but it.is a conclusion of fact, deducible 
from all the acts of the parties, as evidence of the intention 
of the purchaser in acting as he did. Hence, nothing can 
be inferred from taking possession, if it-be agreed; that it 
shall not be deemed a waiver of objections to the title. Se 
possession taken, by the agreement, at the time of entering 
into the contract of purchase, has been held to argue nothing 
on this point, because one cannot be supposed to give up 
defects of title, of which he had and would have no means 
of information, uniil he should get the abstract. Kirtland 
v Pounsett, 2 Taunt. 145. Stevensv Guffy, 3 Russ. 171. 
But in Burnett v Brown, 1 Jac. & Walk. 168, a purchaser, 
after the delivery of the abstract, which disclosed'a reserva 
tion of the right of sporting, not before communicated to 
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Jane 1843 him, entered into possession and paid the greater part of the 
“Crawley Purchase money, without objecting to the reservation, and 
v he was considered as having waived the objection, though 
Timberlake 1.5 atterwards took it, and he was compelled to performance 
without a reference and without compensation, though the 
seller’s solicitor had, without authority, promised reasonable 
compensation, when the vendee made known his claim for 

it. ‘I'he cases which have been stated arose upon articles, 

on bills for specific performance, aid if in those cases it was 
decreed without deciding the purchaser’s objections to the 

title or even hearing them, much more is the court obliged 

to hold the defendant bound by his conduct in this case.— 

He did not enter into possession as soon as the bargain was 
made, and without the opportunity of making surveys and 
examinations of the title. He had more than a year to sat- 

isfy himself on those points, and then. without taking any 

step to ascertain, whether a good title could be made to any: 

part of the land, or whether the boundaries. of the seller’s 
conveyances would cover all the land shewn to him upon 

the treaty, he, at the time appointed, sought to be admitted, 

and was*admitted into possession upon the payment of part 

of the purchase money, promising payment of the residue 

as soon ashe could. He afterwards made further payments, 

in all, more than half of the purchase money, and has re- 
mained in the enjoyment of the estate ever since, and as far 

as he states, or as appears to the court, made no objection to 

the title or to the parcels, until they were stated in his an- 
swer in this cause. He made no application to the plaintiff 

to rescind the contract, or to allow a compensation in res- 

pect of any deficiency in the premises sold or represented to 

be sold. The case, thus viewed, is fully within the adjudi- 
cations cited. For, if from any acts could be deduced a 
waiver of objections, these afford a satisfactory ground of 
inference and conviction. But this case is much stronger 
than any of those cited ; in that, two months after posses- 

sion taken, and after the defendant had actual and exact 
knowledge of every objection he has been able, since, to 
raise, he made his second payment, and took a deed, as in 
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execution of the contract. Under such circumstances, we June 1843 
must hold that every thing was waived, but such remedy 8 Crawley 
the covenants of the deed. would give, or forsuch mattersas, 
would not be within the deed, namely, the repairs or waste. 
Clanton vy Burgess, 2 Dev. Eq. 13. But such waiver, asa 
fact, is not left merely to inference from other facts. 

The answer exp!itly slates that the defendant did not re» 
scind the contract on account of his own convenience, al- 
though he was aware of the objections, and_knew, therefore, 
that he could not be compelled to go on. But he chose. to 
do so, and accepted a conveyance for the land, as tha plain- 
tiff said he had sold it to him, and gives as his reason, be- 
sides the convenience of having a’residence, that the deed 
had the clause of release of the purchase money, of which” 
he meant to pay no more, as he thought the sum he had 
paid an ample price. Such a declaration surely puts an end 
to all claim of the defendant to favor, or an inclination of a 
court of justice to relieve him from a full compliance with 
the contract on-his part. The. plain meaning of it is, that, 
because the plaintiff, as he coceived, had got a good bargain 
out of him, or, if he will, had taken some ad vantag® of him, 
he, the defeudant, was justified in getfing any advantage he 
could over the other party, whereby: he would not merely 
be relieved from the contract, or be justly compensated -for 
deficiencies as estimated by an impartial tribunal of the 
country, but would get clear of the payment of a large part 
of the purchase money, aud at the same time hold the land 
seld, or said by the other party to have been sold to him.— 
For the sake of overreaching the vendor in the point of the 
purchase money, he made up his mind to take the deed, as it 
was, for the land as described in it, and for the title which 
the seller could make, and he cannot afterwards, when equi- 
ty deprives him of the release, say he did not get a good ti- 
tle. The plaintiff is not asking a decree tor specific per- 
formance. He alleges, that he ‘has performed, and the de- 
fendant cannot deny, that he gave the plaintiff reason’ to 
suppose, that he was satisfied with his performance... The 
plaintiff asks only, that a release obtained from him-by sur- 
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June 1843 prise, expressing the payment of money which never had 
“Crawley Deen paid, should not conclude him, but that the defendant 
v _ should pay him the money, thus-expressed to have been 
paid. The defendant now admits the surprise, that the mo- 
ney was not paid, and that he accepted the deed for the sake 
of the release, and thereby got the land conveyed without 
paying the money he contracted to pay, and when the other 
thought him still bound for it. It would seem, that, in such 
acase, the only decree should be to declare the release’ to 
have beep obtained by surprise, and that, notwithstanding 
the same, the money should be paid. The title cannot be 
gone into, for, having accepted it, however unworthily the 
motive, the defendant cannot retract his acceptance and now 
raise objections, in which he before acquiesced. We have, 
therefore, not thought it necessary to look into the evidence 
upon the question of boundary, or of the representations 
made by the plaintiff at the time of the contract. We are 
satisfied, that all parties understood the Virginia line to be the 
northern boundary of the land, bat -we think it far from 

_ Clear that the plaintiff represented that line to run at any 
particular place, or if he had so represented it, that it would 
not in fact include the spring spoken of and the Jand to the 
north of the house. But, in considering the equity of the 
plaintifl’s case, we assume that the allegations of the answer 
as to the title are true, and hold, that, nevertheless, the de- 
fendant canot in this way take advantage of defects, that, 
with a perfect knowledge of them, and with a view to his 
advantage therein, he once, with his eyes open, waived.— 
This case has been thus far treated, as if the deed were for 
the fee. It is said in the answer, to be only for life, and it 
may be so, though we can perceive no reason, why the de- 
fendant has not shewn it to us, that it might be seen what it 
is. But should the answer give its true character, it would 
not affect the plaintiff’s right toa decree for the residue of 
the purchase money, but would only call for.a decree that 
he should first execute another deed for the Jand, as describ- 
ed in the deed already executed, in fee simple, to be approv- 
ed by the Master. We presume, that deed.calls for the State 
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line as the northern boundary,-or, at all. events, that it sets June 1843 
out the boundaries correctly and satisfactorily to the defend- Cyawiey 
ant, since he accepted it, and the objection in the answeris, ¥ 
not, that the boundaries are not therein described as they 
were represented, but that they do not cover all the land it 
was represented they did. Therefore, the only defect in the 
deed is the mistake in the estate, which was a mere mistake 
of both parties. But as evidence of the defendant’s waiver 
of objections to the title, a deed of the-one kind is as strong 
as the other would be, taking the one made to have been so 
made by mistake, which the answer does not question.— 
Still the plaintiff ought to be required to make ancther deed; 
such as he admits he was bound to execute, and says he had 
executed, in the same manner as he would be required to do, 
if this were a bill for specific performance, and it were de- 
creed without a reference as to the title. 

Therefore, if the defendant chooses, he may have a refer- 
ence to the Master to enquire, whether the deed made to him 
does convey the fee simple, and, if not, to enquire and settle 
a proper one for that purpose for the same land. Aind there 
must be a reference to state the sum due the plaintiff in the 
premises, and what deductions are to be made therefrom, if 
any, by way of compensation for the repairs not made by 
the plaintiff, according to the contract, and for waste in the 
improper cutting of timber or wood, and selling the same 
from the land by: the plaintiff after the sale by him. 


Per Curram. Decreed accordingly. 
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REESE JOHNSON BY HIS GUARDIAN ws. ANN KINCADE. 


June 1843 Idiocy or lunacy is an insuperable impediment to the contracting of marriage. 
—— —— A Court of Equity in this State, under the powers conferred by the Act of 
Assembly, Rev. Stat. ch. 39, has authority to pronounce 4 marriage null and 
void from the beginning, for want of capacity in one of the parties, and to 
decree a divorce on that account, there having been a marriage de facto. 
Whether a marriage, where one of the parties is an idiot, be void at the com- 
mon law, and whether therefore it may be unnecessary to have its nullity 
declared by a judicial sentence ; yet it seems fit and convenient that the in- 
validity of such a marriage should be directly the subject of judicial sen- 
tence. 5 
An inquisition, finding idiocy or lunacy, is epen to being rebutted by an oppos- 
ing party. Whether, in this State, in the absence of opposing testimony, it 
is sufficient prima facie evidence, on which to found a decree of nullity and 
divorce, quere? In England, it seems the ecclesiastical. courts look on a 
finding of this fact, as only a part of the requisite proof of unsoundness of 
mind, and demand direct evidence to be taken in the cause of that fact. 


This case, having been set for hearing at the Spring Term, 
1843, of Rowan Court of Equity, was then, by consent of 
parties, removed to the Supreme Court. 

It was a suit instituted in behalf of Reese Johnson by his 
committee against Ann Kincade, falsely called’ Ann John- 
son, for the’ purpose of having declared the nullity of a 
marriage de facto between the parties. The bill was filed 
October 15, 1841, and states, that Reese Johnson was an idi- 
ot from his nativity, resident'in the county of Rowan, and,” 
that, just after he obtained the age of 21 years, an inquisi- 
tion was duly held upon a writ for that purpose, issued by 
the court of Rowan, at August Term, 1827, whereby it was 
found by the verdict of a jury, that the said Reese was of 
unsound mind, and was.and had been from his nativity an 
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idiot, and that thereupon the said court appointed a guardian June 1843 
and committee of his person and property, and took them: johnson Johnson 
under his care, and that the said inquisition and appointment __ 
of a committee was never reversed or superseded, but re- 
mained in full force up to the filing of the bill. The bill 
further states, that the said Reese was entitled to a small 
property, which, under the management of his committee 
had, after supporting him, accumulated to the value of a- 
bout $3,000. And the bill then further charges, that, with 
the view of gaining some interest in the same, the defendant 
Ann Kincade, in the month of September, 1841, procured a 
marriage ta be celebrated between the said Johnson and 
herself before a justice of the peace in the town of Salisbu- 
ry: That in truth, the said Reese was, from mental. weak- 
ness, incapable at the time of understanding the nature of 
the contract of marriage, or performing any of the duties a- __ 
rising out of the relation created thereby, and that all that 
was well known to the defendant: that to effect her said end, 
the said Ann confederated with one Samuel Owens and one 
Alpheus Howard, and that they, without any previous court- 
ship or acquaintance between the parties, and carefully con- 
cealing their object from the knowledge of the committee 
and other friends of said Reese, brought or procured him to 
come with them from the country to Salisbury on:a certain 
day in September, and Owens and Howard procured the li- 
cense from the Clerk, without allowing the party himself to 
go with them to the office, and immediately took him pri- 
vately before a justice of the peace, to whom he was entire- 
ly unknown, and had the ceremony performed, then and 
there deceiving the magistrate as to the plaintiff’s capacity, 
and obtaining the marriage by fraud and circumvention 
practised oa the plaintiff. ‘The answer admits the marriage, 
and insists on its validity. It denies, that the defendant at 
the time had any knowledge of the inquisition, or that the 
said Reese was under guardianship, and it insists, that he 
was not an idiot, but had capacity to contract marriage, and, 
as evidence thereof, the answer states, that she heard her 
husband say, that he was a member -of the Presbyterian 


G3 
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June 1843 Church, and further, that, on the night of the day of the 
Johnson Marriage, one Blackwell, who married the sister of said 


v 


Kincade. 


Reese, and was well acquainted with him, came to the house, 
in which the said Reese and Ann were, for the purpose of 
pursuading him to leave her, and that, upon that occasion, 
the said Blackwell said to the said Reese, that he had better 
read his bible than live with the defendant. The answer 
further states, that the defendant entered into the marriage 
from motives of affection for the said Reese, and not with 
the interested pecuniary purposes imputed to her, that the 
parties lived together harmoniously “for some time,” and 
tliat the defendant believes they would have continued to do 
so, but for the interference of his relations, who were desi- 
sirous of securing his property to themselves; for that, on 
the occasion before mentioned, the said Blackwell failed to 
prevail on the said Reese to leave the defendant, and that he 
then declared to them, that he would spend $1,000, to have 
them separated, and that Robert Johnson, an uncle, and the 
committee of said Reese would spend $1,000 more. 

To this answer reylication was taken, and the proofs hav- 
ing been completed, the case was set for hearing. 


Caldwell for the plaintiff. 


No counsel for the defendant. 


Rurrin, ©. J. The evidence satisfies the court of the 
extreme mental weakness, at the least, if not absolute fatuity 
from birth, of Reese Johnson. The inquisition of 1827 has 
been produced, and it finds this person to be “of unsound 
mind, and that he has been so from his infancy.”. Pending 
this controversy, there has also been a second inquisition, on 
which the jury, upon the testimony of witnesses, and also 
upon the production and examination of the party in per- 
son, found him “to be an idiot, and that he was so from his 
birth.” It is not necessary to say, whether the inquisitions 
would or would not be sufficient prima facie evidence, on 
which to found a decree in the absence of all opposing evi- 
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dence. It is certainly open to being rebutted by the defend-June 1843 
ant, and itseems that in England the ecclesiastical courts Johnson 
look on a finding of this sort as only a part of the requisite Kinsale 
proof of unsoundness of mind, and demand direct evidence 
to be taken in the cause of that fact. Such additional evi- 
dence has been offered in this case. ‘The depositions were 
not, indeed, carefully taken or happily expressed. But it ap- 
pears from the testimony of several witnesses, that the party 
_was ignorant of the most common things in lite: such as 
the parts of a dollar that are current, seed and harvest time 
of the usual crops of that part of the country, and the days 
of the week: and the witnesses give it as their opinion, that 
he has been a natural fool or au idiot from birth. On the 
other hand, the defendant has produced no witness: none 
to speak as to the other party’s capacity at the time of the 
marriage or before: none to shew a previous acquaintance 
between the parties or any addresses paid to her: not even 
Howard or Owens, who attended upon the occasion, and are 
charged to have participated in the alleged imposition, who 
ought to have bee produced to repel that imputation, and to 
establish, if they could, that the marriage and the arrange- 
ments leading to it, were the acts of Reese Johnson, as a 
reasonable man, and not the contrivances of ‘the defendant 
and her supposed confederates. This was the more indis- 
pensible, as the respectable gentleman, who performed the 
ceremony, states, that the application to him was in Salisbu- 
ry, by-Howard, that he hesitated to name the parties, that in 
ten or fifteen minutes the parties came, and with them How- 
ard and Owens and another person, that he had never seen 
Johnson.before, and had only a few words with him just be- 
fore the marriage, which took place at once, and that imme- 
diately after the marriage Owens said Johnson was non com- 
pos mentis, and that he, Owens, had furnished money to 
pay for the license, and he appeared to be much diverted: 
When to all this are added the known e8timate put ou this 
person’s understanding by his family, their distress at the oc- 
" currence, the immediate measures taken by the nearest mem- 
bers of it to rescue him from this connection and induce 
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June 1843him to return to them, and the short period aquired to effect 
Johnson that end; one cannot hesitate to believe, that the party la- 


v 


Kincade 


bored under great weakness, if not nearly total want of un- 
derstanding, and was incompetent to make any contract, and 
especially, one of such great importance as marriage; and, 
furthermore, that it was essentially solicited, procured and 
celebrated clandestinely, whereby those concerned evinced 
a consciousness of the wickedness of bringing it about, and 
that it was necessary to their success to conceal their pur- 
poses from the relations and guardian of this unfortunate 
being. : ) 

Being satisfied that such were the facts in this case, it only 
remains to consider, whether this marriage in fact is void in 
law, and whether this court is competent to pronounce it 
null. Upon each of those points out opinion is clear in the 
affirmative. It cannot be doubted, that idiotcy or lunacy is 
an insuperable impediment to the contracting of marriage, 
as it is to the entering into any other contract. Whatever 
doubt may ina dark age have been dropt by writers ou the 
law, the intelligent commentators of modern times, and most 
able Judges unite in holding, that a competent share of rea- 
son is necessary to the validity of the matrimonial contract, 
for that it, as every other, depends on the consent of the par- 
ties, and, without understanding, consent cannot be given. 
1 BI. Com. 438. Turner vy Myers, 1 Hogg. Cons. Rep. 416, 
and the cases there cited by Lord Srowerrt. These au- 
thorities hold such a marriage void at common law, and by 
some it seems to have been thought unnecessary, even to 
have its nullity declared by judicial sentence. Howev- 
er that may be, it is obvious that it is convenient and 
fit in respect to the decent order ef society, the eondition of 
the parties and the succession of estates, that the invalidity 
of such a marriage should be directly the subject of judicial 
sentence. Hence, although the common law deems it void, 
it has been the constant course in England for the courts, 
having the cognizance of matrimonial causes, to entertain 
suits for declaring its nullity, as in other cases of marriages 
yoid by reason of a legal impediment, asin cases of impo- 
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tency, duress, incest, or the like. Parl of Essex case, QJune 1843 
State Tr. 355. Ithas been thought by persons eminent in Johnson 
the profession, that as there are no ecclesiastical courts, pro- Kinceée. 
perly speaking, in this country, the Court of Equity, from 
necessity, succeeded hete to the jurisdiction of such ques- 
tions. We are, however, spared the trouble of examining 
the point, since there cannot, we think, be a doubt, that the 
jurisdiction is conferred by statate according to a fair and 
sound construction. The act, Rev. St.c. 39, gives juris- 
diction both to the Superior Courts of Law; and to the Courts 
of Equity “in all cases of applications for divorce,” and, by 
the second section, taken from the acts of 1814 and 1827, it 
is enacted, that when either party was and still is naturally 
impotent or has separated him or herself from the other and 
is living in adultery, “ or any other just cause for a divorce 
exists,” the injured person may obtain a divorce, either from 
bed or board, or from the bonds of matrimony, at the discre- 
tion of the court. The act creates and confers a jurisdic- 
tion over all matrimonial causes, and includes necessarily, 
we think, the jurisdiction to pronounce the nullity of a mar- 
riage de fucto for want of capacity. For, although that case 
is not specially mentioned in the acts, and although the sen- 
tence in such case is not properly a divorce, whereby the 
bonds of matrimony are dissolved, but rather a sentence that 
the marriage never legally existed: And although, as we 
have before said, those large terms of the act of 1827 do not 
confer the arbitrary power of divorce, but must be restricted 
to the causes enumerated in the act of 1814, or others of a 
like nature, or to such enumerated causes .as were grounds 
for holding a marriage void at common law and stiil in rea- 
son should annul it: Yet the act embraces this case, as- we 
think, because this is divorce in the same sense that a sen- 
tence of nullity for impotency is, and that is one of the cases 
mentioned in the act of .1814, and at common law the mar- 
riage of one deficient of understanding is, as we have seen, 
void. 

In the case of the Earl of Essex, the sentence found the 
fact of impotency, as presumed, because after three years 
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June 1843 trial, after he was 18 years old, there had been mil ad cop- 


—— 
Kincade. 


Tr alan and then proceeded to declare the law, that such was 
cause ‘of divorce a vinculo matrimonii: And, thereupon, it 
“ pronounced and decreed the pretended marriage, so con- 
tracted and solemnized de facto between them, to have been 
and to be utterly void and to no effect, and that it ought to 
want and did want the strength of the law: And that the 
said Frances was and is, and ought to be free, and at liberty 
from any bond of such pretended marriage, de facto contract - 
ed and solemnized: And we do pronounce, that she ought to 
be divorced, and so we do free and divorce her, leaving the 
parties as touching other marriages, to their consciences.”— 
Thus it-is seen, the nullity of the marriage is pronounced, 
but also a formal decree of divorce from that marriage, ex- 
isting de facto, is also pronounced. So, it seems, it must 
be also in a suit for nullity of the marriage of an idiot or 
lunatic, and, therefore, it may be deemed appropriately “ an 
application for divorce,” according to the words of the stat- 
ute, in that part of it, which confers the jurisdiction. For 
although impotency and want of eapacity have this differ- 
ence, that in the one case there is consent, and in the other 
none, yet in each, the sentence, in the first place, pronounces 
the marriage void, and there seems to be no incongruity in 
the one case more than in the other, in proceeding further 
actually to divorce the parties. This cotistruction is ren- 
dered the clearer by the language of the subsequent part of 
the act, section 9, by which the proper decrees are provided 
for the several cases in which the jurisdiction had been pre- 
viously vested: which are first, a decree dismissing the li- 
ble, or, secondly, a deeree of divorce and separation from 
bed and board, or from the bonds of matrimony ; or thirdly, 
a decree that the marriage is nuli and void ; and then 
come the expressions, that “after a sentence nullifying or 
dissolving the marriage, all the duties and rights and claims 
of the parties in right of said marriage shall cease.” It is 
plain, therefore, that the act covers the case in which the 
parties contracted by shew of marriage, but were never in 
law and truth married for want of capacity, for which rea- 
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son the sentence pronounces the marriage null and void, June 1843 — 
but, because there is a marriage de facto, the sentence pro- Johnson 
ceeds to dissolve that. ‘The Court therefore pronounces that _ ¥ 
the marriage in fact, solemnized between Reese Johnson and ’ 
Anna Kincade, is in law null and void for the want, at the 
time of solemnizing the same, of mental capacity on the 
part of the said Reese, sufficient to understand the nature of 
and assent to such a contract,and that the said Reese ought 
to be and is set free and divorced from the said Ann. =“ 
The Court also thinks it very clearly a case for costs a- 
gainst the defendant upon the ground of fraud and cireum- 
vention in effecting the marriage. 


Per Curiam, Decree accordingly. 
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RICHARD H. WALKER & AL. ve. ROBERT A CROWDER & AL. 


June 1843 A father, who had been appointed guardian to his children and given sureties 

——-——_ as guardian, and who had received moneys belonging to his children and 
had become insolvent, made a deed of trust in April 1838, conveying all 
his property to trustees for the payment of debts, in which, after preferring 
certain specified creditors, and reciting “that whereas the said R. A. B. 
(the father,) may be, and doubtless is now indebted to other individuals or 
companies in divers small amounts, or in amounts, which are not now re- 
collected, or the persons to whom they are due,” provides among other 
things, stating how the creditors are to be preferred, as follows: “ Thirdly, 
the debts on which the said R. A. C. or F. & C. have given a surety or in- 
dorser ; fourthly, all other debts now owing by the said R. A C. in equal 
proportion, if there be not a sufficiency to pay the whole;” Held that the 
children, or the sureties of their father as substitutes where they had paid 
the debts due the children, had a right to come in for a proportionable share 
of the property or surplus so secured by the deed of trust. 

Held farther, that when the grand-father of these children, by will dated in 
March 1839, had directed certain property to be sold and the proceeds ap- 
plied to the payment of the debts so due by the father to the children, and 
the balance to be given to the children themselves ; that the chiléren, or the 
sureties who had paid them, ought first to resort to this fund left by the 
grand-father, before they applied for satisfaction out of the funds placed by 
their father in the hands of his trustees. 

Held farther, that the sureties of the guardian, who had paid the children, 
were entitled to be substituted to the rights and remedies of the children so 
paid. 

The father, or his trustee, in the settlement of the guardian accounts, has no 
right to charge the children with the amount expended for their education, 
the father being of sufficient ability to maintain and educate them. 

It was the duty of the father, if of ability, to maintain his children; and if 
not, he should have had the sanction of the proper court to an application 
of the children’s property to that purpose. 

The Court will never make a decree, when one of the patties sues by a next 

» friend and that next friend has, or may have, an interest in the suit, opposed 
tothat of the infant. It will require another next friend tobe appointed to 
attend to the cause in behalf of the infant. 
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There are some modern English cases, in which it has been held, that the June 1843 
maker of a deed of trust for the payment of debts may, under certain cir- Walker 
cumstances, revoke the purposes declared in the deed and direct other dispo- ps 

sitions of the property; but this doctrine has not yet been recognized in this Crowder. 
State. 


This cause having been set for hearing upon the several 
bills, answers, proofs and exhibits, was, by consent of par- 
ties, transmitted to this Court from the Court of Equity of 
Caswell County, at Spring Term, 1843. 

The following facts appear from the pleadings and proofs 
to constitute the case: , 

In 1822, Henry Crowder, Mary Crowder, Giles Crowder, 
and John Crowder, the four infant children of Robert A. 
Crowder, then of Mecklenburg county in Virginia, became 
entitled-to a sum of money under the will of an uncle, and 
in order to its collection, their father was duly appointed by 
the County Court of Mecklenburg their guardian, and, as 
such, entered into bond in the sum of $20,000 with Thomas 
B. Puryear and another person, who is since dead, as his 
sureties, ard then received the legacy belonging to his chil- 
dren. Afterwards, Robert A Crowder removed to Caswell 
county in this State, and brought his children with him.— 
Becoming much embarrassed by debts, to a greater amount, 
as it afterwards appeared, than all his property would dis- 
charge, he on the 3d of April 1838, executed a deed of trust 
for all his estate to Nathaniel J. Palmer, and Edward H. 
Robertson, of Caswell, upon trust to sell, and out of the 
proceeds thereof, to pay his debts in the order therein named. 
The deed enumerates a great number of debts for certain 
sums due by judgment, bond, note or account to different 
persons who are named, among whom the said Robertson, 
one of the trustees, is mentioned as a creditor and also as a 
surety for Crowder for several of the debts to other persons. 
The deed proceeds as follows: “ And whereas the said Rob- 
ert A. Crowder may be, and doubtless is, now indebted to 
other individuals or companies in divers small amounts, or 
in amounts which are not now recollected, or the persons to 
whom they are due. If so, whether they are due by bonds, 

H3 
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June 1843 bills, notes, aceounts, judgments or otherwise, they are Lere- 


- Walker 


Gein 


.-, by intended and are to be as fully secured and paid out of 
the property herein conveyed or its proceeds, as if they were 
specially named in this deed: My trustees however being 
satisfied that they are bona fide due and were contracted be- 
fore or at the time of the execution hereof, and then they 
ate fully authorized to-pay the same, as the ether debts par- 
ticularly named. Now, in consideration of an honest de- 
sire of the said Robert A. Crowder to secure and pay all the 
debts before mentioned, or, if not mentioned, which may be 
by him now justly owing or contracted, and in the further 
consideration, &c.” The deed then directs the order of pay- 
ment as follows : First and secondly, judgments then ren- 
dered or that might be rendered during Caswell County 
Court, then sitting, and the expenses of exeeuting the trusts. 
“Thirdly, the debts on which the: said Robert A. Crowder, 
or Farly and Crowder have given a surety or endorser.— 
Fourthty, all other debts now owing by the said Robert A. 
Crowder, in equal proportion, if there be not a sufficiency to 
pay the whole.” Mary Crowder, one of the children, inter- 
married with Lewis Webb and died, and her husband ad- 
ministered on her estate, and, in 1838, Webb, as administra- 
tor of his deceased wife, and Henry Crowder, another of 
the children, who had then come of age, instituted in Vir- 
ginia against Thomas B. Puryear an action of debt on the 
guardian bond, in the name of the justices to whom. it was 
payable for their benefit as relators, and therein recovered in 
October 1839, against Puryear, one of the sureties, the sum 
of $1840 94. On the 26th March, 1839, Godfrey Crow- 
der, who was the father of Robert A. Crowder, and resided 
in Mecklenburg, made his will, which was proved in Janu- 
ary 1840, after the testator’s death, and therein directed the 
remainder of his estate to be sold, and his executor John 
Nelson to apply a certain share thereof “to the payment of 
the legacies, which accrued to Henry, Giles, Mary, and John 
Crowder, children of Robert A. Crowder, from the estate of 
their deeeased uncle, Henry Moody, and which is in the 
hands of Robert A. Crowder, as their guardian, so far as 
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shall be necessary to discharge said legacies with the accru- June 1643 
ing interest, and the balance, if any, J give to be equally di- “water Walker 
vided between the said Henry, Giles, Mary, and John Crow- ease 
der, children of my son Robert A. by his first wife.” ‘The . 
original bill in this ease was then, May 1840, filed at the in- 
stance of Lewis Webb, and Henry Crowder, against Palmer 
and Robertson’ and Robert A. Crowder, setting forth the fore- 
going facts, except the will of Godfrey Crowder, and his 
death, and that they were unwilling to raise their judgment 
out of the property of Puryear, the surety, if they could 
have satisfaction thereof out of the estate of Crowder, the 
guardian himself, and they prayed an account of the trust 
fund created by the deed and to be let in for a due proportion 
thereof, as being entitled thereto under the provision in the 
deed for all debts contracted by Robert A. Crowder before 
the date of the deed and not therein named, and as being 
entitled in that class of debts, for which the debtor had given 
sureties. 

The trustees and Crowder answered. They state, that 
the principal object ef the deed was to secure the debts due 
to the defendant Rebertson and others, for which he and 
others were sureties in Caswell, and to prevent the sacrifice 
of the property by forced sales en executions, which would 
soon be obtained, and that the general clause was intended to 
embrace only such small debts as might have escaped the 
debter’s memory, and not those from him to his children, for 
they were large and not forgotten, but were remembered, and 
were expected by him to be provided for by his father, God- 
frey Crowder, by a donation in his will for that purpose of 
such property as his father had intended for him, Robert A. 
Crowder, before his embarrassments ; and they insist that 
the provision made in the father’s will, as before mentioned, 
for his four grand children, was intended to be in satisfaction 
of their claim in the premises, and that the children must 
take the same accordingly, if sufficient to cover their whole 
demand, or pre tanto, if not sufficient. The answers like- 
wise claim a reasonable deduction for the education and sup- 
port of the children by their father, not exceeding the in- 
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June 1843 terest accrued on the money in his hands. And the trus- 
Walker ‘tees submit, tvhether, if the. plaintiffs be entitled at all to a 


v 
Crow 


part of the funds in their hands, they are to be paid equally 
‘ among the last class of creditors, or are to be preferred as 
having debts, for which the debtor had given sureties. 

The bill was afterwards, October 1841, amended by con- 
sent, by making Thomas B. Puryear and the other two chil- 
dren, Giles Crowder and John Crowder, plaintiffs, the latter 
two being infants and suing by T. B. Puryear as their next 
friend ; and is filed on behalf of these plaintiffs and all other 
creditors of Robert A. Crowder, and it makes John Nelson, 
the executor of Godfrey Crowder, a party defendant, and 
sets out the will of the testator as before quoted, and charges 
that the sum to which the children of Robert A. Crowder 
may be entitled thereunder, was intended as a satisfaction of 
their respective demands on their father as their guardian, 
and calling on Nelson accordingly to account therefor, and 
submitting to receive under the deed of trust, as their debts, 
the balance due from their father to them, after deducting 
the legacy from the grand-father. The bill further states, 
that after filing the original bill, the plaintiffs therein, Webb 
and Henry Crowder, finding the delays that were likely to 
arise in the prosecution of this suit, raised upon execution 
against Thomas B. Puryear the money recovered by them at 
law, in Virginia, and those persons submit that Puryear 
shall be substituted for themselves in the claim under God- 
frey Crowder’s will, to the extent of indemnifying him for 
the sum so paid by him, if sufficient therefor. 


To these proceedings Nelson meade no defence.’ But in 
February, 1832, Thomas B. Puryear filed his bill in the 
Court of Chancery in Virginia, against Nelson, as executor 
of Godfrey Crowder, and against Webb and Henry Crowder, 
and also against Giles and John-Crowder, and therein charg- 
ed the appointment of Robert A. Crowder as guardian of his 
children, and that he gave bond with Puryear as his surety ; 
that he wasted the estate of his wards and afterwards be- 
came insolvent; and that Webb and Henry Crowder institut- 
ed their action against Puryear for the recovery of what was 
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due to them; and that, with the view of protecting and in June 1843 
demnifying Puryear from loss, and insuring the payment of water 
their estates in their father’s hands aforesaid, to the four ¥* 
children; Godfrey Crowder, their grand father, made the eens 
disposition of his will in their fayor, as before set forth ; and 

it charges, that the plaintiff therein, Puryear, had paid to 

Webb and to Henry Crowder their recovery,-and was en- 

titled to stand in their place in respect of the said legacy 

under G. Crowder’s will, and also that he was entitled to 

have the shares thereof belonging to the two other children, 

Giles and John, applied in discharge of their father’s debt to 

them, in exoneration of himself, as surety therefor; and he 

prayed the proper accounts and relief in the premises. 


To the bill all the parties defendant put in answers ; that 
of John Crowder, who was still an infant, being put in by 
his brother Giles, who had then come of age. Andon the 
20th May, 1842, it was therein declared that under the will 
of Godfrey Crowder, Henry Crowder and Lewis Webb, as 
administrator of Mary Webb, had a right to receive their 
due proportion of the fund directed by the testator to be ap- 
plied to the payment of the debt in the said will mentioned 
to be due by Robert Crowder, as the guardian of the said 
Henry, Mary, Giles and John ; that the plaintiff, Puryear, 
had paid the said debt to said Henry and Mary, and that he 
was entitled to stand in their place. And it was decreed that 
Nelson, as execytor, should accordingly account before a 
commissioner, who should ascertain the amount subjected 
by the will of the testator to. the payment of the said chil- 
dren of Robert A. Crowder. The Master afterwards reported 
the sum then in the hands of the executor and due to the four 
children, and that there would be a further sum of $86! 84 
(or $215 46 each) due to them on the 10th of February, 
1833. And thereupon it was decreed-on the 15th of Octo- 
ber, 1842, that Nelson should pay to Thomas B. Puryear, 
the sum of $902 94, with interest on $872 32, part there- 
of, from the 10th of February, 1842, till paid, that being the 
sum in the hands of the executor due to Henry Crowder and 
the late Mary Webb, of the fund directed by the will of the 
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Jane 1843 testator to be applied to the payment of the debt due to them 
“Walker by Robert A. Crowder, their guardian; and leave was re- 
ah served to the plaintiff, Puryear, to apply for further directions 
" as to the other funds coming into the hands of the executor, 

which may be subject to the payment of that debt. 

After the foregoing decree in Virginia, the defendant, Pal- 
mer (the other defendants, Crowder and Robertson - being 
dead, and Palmer being their representative) put in a further 
answer in this cause, in which he relies on the Virginia de- 
cree and the facts ascertained therein, and insists that Pur- 
year and the two children, Giles and John Crowder, shall 
look to that fund, as far as it will extend, before they can 
come on the funds in his hands, if they cay do so at all. 

By anexhibit recently filed, it appears that an action was 
also instituted in Virginia, against Puryear, on the guardian 
bond, for the benefit and at the relation of Giles Crowder and 
John Crowder, in which the debt to them was on the 19th 
of May, 1843, found to be $1802 05, with interest at 6 per 
cent. on $1010 02, part thereof, from Ist January, 1839, 
“subject to a credit for $1492 07, paid thereon on 10th of 
February, 1843, by John Nelson, executor of Godfrey Crow- 
der, deceased.” 


Graham for the plaintiffs. 


Norwood for the defendants. 


Rorrin, C. J. Although from various judicial proceed- 
ings in this case, and the circumstance, that many of these 
were founded on matters which occurred since the original 
suit began, several alterations and amendments became ne- 
cessary in this cause, which have rendered the statement of 
it somewhat perplexed and prolix, yet the questions for de- 
cision are not numerous, nor. we think, difficult. It seems 
to be clear, that under the provisions of the deed of trust, the 
debts of the father, as guardian to his children, are secured 
and must be paid pari passu with others of the same class. 
It was a debt which existed at the time of the creation of the 
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deed, and one for which the maker of the deed had given June 1843 
sureties, and the language of that instrument is express, that Waiker 
all debts of that character, “ whether mentioned or not men- _ ¥ 
tioned, are intended, and are to be as fully secured and paid. meee 
as if they were specially named in the deed.” It is true, the 

parties say they were not in their contemplation, and they 

give the reasons why they were not. But that cannot con- 

trol the express and positive provisions of the deed. ‘There 

are some modern English cases in which, under certain cir- 
cumstances, the maker of a deed of trust, for the payment 

of his debts, has been held at liberty to revoke those purpo- 

ses, and direet other dispositions of-the property. We are 

not aware that the doetrine has been at all recognised in 

this country, and certainly it has not as yet in this State.— 

But if it prevailed here, it could not affect this ease, inas- 

much as a creditor, indeed the principal creditor and surety 

of the maker of the deed, namely, Mr. Robertson, was a par- 

ty to the deed, being one of the trustees, and the trustees ac- 

cepted the office, sold all the property, and paid many of the 

debts. It is too late, after that, for the party te stop the fur- 

ther execution of the trusts, were he to attempt it. But he 

has made no such attempt ;. but only slates, that in making 

the deed he had no purpose to include these debts, and for 

that reason contends they are not included by the terms of 

the instrament. We think they are, and that they are to be 

paid in the class next to the judgments mentioned in the 

deed. 


The court is likewise of opinion, that the grand-father, 
Godfrey Crowder, intended the legacy to these children as a 
satisfaction, at least pro ¢anto, for their demand against their 
father and his sureties. He directs his executor toapply the 
fund “ to the payment of the legacies &c., which are in the 
hands of Robert A. Crowder as their guardian, so far as shall 
be necessary to discharge said legacies.” Indeed, as he 
knew that his son was insolvent at the time he made his 
will, March 26, 1839, his principal object in making the gift, 
and in expressing himself as he did, must have been to in- 
demnify his son’s surety, who was then sued by two of the 
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Jane 1843 children. We think, therefore, that the children were un- 


Waler 


v 
Crowder. 


der the obligation in equity to resort to that fund for their 
satisfaction, before coming upon the father or his surety ; for, 
under the will, they are to have, as a pure gift, what may 
remain after paying what their father owed them, and they 
cannot increase that fund by raising the money from the 
surety or their father, which the grand-father intended his 
estate to pay. It follows that the grand-father’s estate is thus 
made the primary fund for paying these debts, and that the 
children ought to resort to it in the first place, and that, if 
they would not, and had recourse to the surety, the latter has 
the right to stand in their place and receive their share of 
the fund provided by the grand-father. This has been de- 
finitively done in respect to the shares thereof belonging to 
two of the children, Henry and Mary, by the decree of Oc- 
tober 15th, 1842, under which Puryear was then reimbursed 
the sum of $902 94, and he has probably received since, the 
further sum of $215 46, each, from Nelson, on account of 
his payments to Henry and Mary’s administrator. Why the 
decree did not also declare thé other two children, Giles and 
John, bound to receive the same sums from Nelson, and re- 
quire Nelson to pay them on account of their debts, and in 
exoneration of Puryear as surety, we do not perceive, as 
they were all parties to the suit, and the accounts fully ta- 
ken. But it is not material, since it seems probable those 
payments have been since made to them by Nelson, and have 
been allowed asa credit in taking their judgment against 
Puryear, and the whole can be shewn before the Master, 
should the parties find #¢ necessary to go before the Master 
for anaccount. We presume, however, the parties can rea- 
dily settle among themselves, after knowing the opinions of 
tle court upon the question raised. Upon this point, that 
opinion is, that only so much of the debt of Robert A. Crow- 
der to his children, as shall remain after applying thereto the 
fund provided by the grand-father, forms a charge against 
the trust funds of the father in the hands of Palmer. Upon 
the ordinary principle of substitution, as applicable between 
the creditor and the principal and his surety, Puryear is en- 
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titled to stand,-in respect of the balance of the debt thus June 1843 
tormring that charge in the place of Henry Crowder and ~ Walter 
Lewis Webb, whom he has fully paid, and, as regards the Cte 
other two children, Giles and John, they will be entitled, or 
Puryear in their place, ag it shall appear before the Master 
that Puryear hath or hath not paid the debt to them, to such 
part of it as was not discharged out of Godfrey Crowder’s 
fund. ‘There can be no deduction on account of the educa- 
tion of the children. It was, by the settled rule of our courts 
the duty of Mr. Crowder, as father, to maintain his chil- 
dren, if of ability ; and, if not, he should have the sanction 
of the proper court to an application of the children’s 
property to that purpose. We doubt not, that such is also the 
law of Virginia, for if it had not been, the proper deductions 
world have been made in the suits brought by the watds 
in that State, in which the surety would be inclined to make 
every defence. Buthere the father seems to have had no 
lack of means, but to have possessed a competent fortune, 
until ruined by a mereantile partnership; and he never de- 
signed charging his children, as is manifest by his keeping 
no accounts against them. Besides, the grand-father’s will 
covers the whole portions, interest as well as principal, and 
enough is got from that source to cover much more than all 
the profits of the ward’s property, which is all that could be 
allowed for maintenance in any case : so there are many rea- 
sons why this deduction cannot be admitted. The court 
can, however, only make these declarations, and cannot or- 
der the cause to a reference in the present state of the plead- 
ings. At the time of filing the amended bill, Giles and 
John Crowder were infants, and the billl is filed in their be- 
half by Puryear, as their next friend. It seems that Giles 
Crowder hath since come of full age, and can prosecute the 
suit for himself. It may, likewise, be the case as to John, 
bat it does not appear. If the case were sent in this condi. 
tion before the Master, it would be the interest of Puryear to 
shew that he had paid the whole debt due to John Crowder, 
in order to lay hold of his part of the fund in Palmer's 
hands, while he would, at the same time, be chaged with the 
13 
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Jane 1843 duty to the infant of shewing that he had ‘not made such 

Walker payment, if, in truth, and as it may be, he has not made it. 
The court cannot permit a suit to be carried on in the name 
of an infant by a next friend, who can have an interest in 
conflict with that of the infant. The cause, therefore, must 
stand upon these declarations, until another next friend can 
be found, or the party himself shall come of age. When 
that shall be the case, it will be referred to take the usual ac- 
counts of the trust fund and the payments made thereout, 
with directions for allowing all creditors to come in under 
the decree and prove their debts in order to distribute the 
fund in conformity to the deed. 








Crowder. 


Per Currami Cause ordered to stand over. 
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WILLIAM A. LASH, ADM’R &c. vs. SAMUEL T. HAUSER AND 
. OTHERS. 


Creditors of A. recovered judgments at law for their debts against A’s admin- 
istrator, but it was found that the administrato of A. had no assets. Judg- 
mets were therefore entered quando. Afterwards, on a bill filed by the next 
of kin of A. against his administrator, it was declared by the court that cer- 
tain negroes, which the administrator had in his possession, and claimed as 
his own under a deed absolute on its face from A., were held by the said 
administrator only by way of mortgage as a security for a debt, and the ad- 
ministrator was decreed to deliver over the said negroes to the next of kin 
of A. upon their payment of the debt and interest, and they were, in pursu- 
ance of such decree, delivered accordingly; Held on a bill, now filed 
by the said creditors against the said administrator and the next of kin, that 
the negroes were subject to the claims of the creditors, after deducting the 
amount due to the administrator on the said mortgage. 

These negroes, or the right of redemption, were not assets at law, and therefore 
the creditors are not concluded by a judgment at law that there were no as- 
sets, from now asserting their claims in equity. 

The plaintiffs have a right to ask a decree in such a case, against the next of 
kin ; although it might not have been necessary to make them parties to 
the sait, 

In the suit of the next of kin against the administrator, it seems the court 
should have directed an account of the intestate’s debts, before decreeing a 
distribution among the next of kin: Such is the practice in England. 

Nor will the statutes of limitations bar the plaintiffs’ claims, although more 
than seven years had elapsed before the bringing of this suit, because the 
plaintiffs had brought suit within the proper time and obtained their judg- 
meuts, to be satisfied out of any assets that might thereafter occur. 


This cause having been set for hearing, was transmitted 
to this Court from the Court of Equity of Stokes county, at 
Fall Term, 1842. The facts are stated in the opinion de- 
livered in this court. 

The bill is filed by the creditors of George Hauser, de- 
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June 1843 ceased, against his administrator and next of kin, for an ac- 


Lash 


Hauser. 


count of his personal estate aud for the satisfaction of his 
creditors thereout, and particularly, that certain slaves may 
be declared equitable assets to thatend. ‘The cause was 
set for hearing upon the bill and answer, and transferred to 
this court. Upon the pleadings it appears that there are no 
assets of the iniestate, unless the slaves above mentioned be 
assets, and, as to them, the case is as follows: George Hau- 
ser died intestate in 1819, and the defendant, Christian Lash, 
was appointed his administrator, and took into his posses- 
sion the effeets and returned an inventory, and applied in a 
course of administration, by way of retainer or in payment 
of creditors, all the effects embraced in the inventory : after 
which there remained unpaid sundry debts to the present 
plaintiffs respectively, who had instituted suits at law on 
them, in which the administrator pleaded fully administered. 
The plaintiffs being unable to shew at law any other assets, 
the issues upon the administrator’s pleas were found for 
him, and the creditors, in 1819, took judgments quando, un- 
der the statute. 

In 1828, George Hauser conveyed to Christian Lash five 
slaves by an absolute deed, expressed to be in consideration 
of $818, then paid. After the deed the slaves remained 
with Hauser until his death; but, upon that event, the de- 
fendant Lash took them into his possession, claiming them 
as his own property under the deed as an absolute purchase, 
and did not return them in his inventory as a part of the 
effects of his intestate. Some years -afterwards, the chil- 
dren, who were next of kin of George Hauser, filed their 
bill in the Court of Equity against Christian Lash for an ac- 
count and distribution of the estate of the intestate, and par- 
ticularly that the deed for the slaves might be declared a se- 
curity only for the sums advanced by Lash to Hauser, and 
that, after satisfying the same, they might be declared a part 
of the personal estate of the intestate in the hands of the ad- 
ministrator and distributed. 

After a tedious litigation, that cause was heard in this 
court in June 1839, (2 Ired. Eq. 212,) and there was a de- 
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cree in conformity to the prayer of the bill and the proper June 1843 
accounts ordered, and at June Term, 1841, after the mas-~ 7, 
ter’s report, it was finally decreed in that cause, that the sum 

of $1271 64, with interest from.certain days therein men- 
tioned, remained due to‘Lash from the estate of his intes- 
tate, which the plaintiffs in the cause were required to pay 

to him on or before the Ist day of December, 1841, and that, 
upon receiving the same, Lash should surrender to them the 
slaves and their increase from March 1818, and also execute 

a release to them of all claim to the slaves by virtue of the 
said deed. In September 1841, the present plaintiffs filed 
their bill, and after stating the foregoing proceedings, alleged 
that the next of kin were about getting possession of the 
slaves from Lash and carrying them out of the State, with 

the view of defeating their father’s creditors and praying for 

an injunction and sequestration, and for relief as above 
stated. By consent of the parties in the csuse, the negroes 
were delivered and released by Lash to the next of kin, and 

the latter gave bond in a large penal sum to perform the de- 
crees that might be made in the cause. 


Waddell for the plaintiffs. 


Morehead for the defendants. 


Rurrin, C. J. The opinion of the court is, that the ex- 
cess in the value of the slaves, over and above the money 
that was due to Lash and secured by the conveyance, was in 
his hands assets for the satisfaction of debts, and that it re- 
mains so in the hands of the other defendants, the next of 
kin, after re-embursing to them the money they have paid to 
Lash under the decree, and the costs incurred by them in 
establishing the true nature of the conveyance to Lash.— 
The principle, upon which the proposition rests, is a very 
plain one. There was a right of redemption in Hauser, 
which was a valuable interest, and ought therefore to be ap- 
plied to the benefit of bis creditors ; at least in a Court of 
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June 1843 Equity. Wentr. off. Ex’ors. 186. Against this, however, 


Lash 


v 


Hauser. 


several objections were urged on the part of the defendants. 
But they all seem easily answered. One was, that the plain- 
tiffs are concluded by the judgments on the administrator’s 
pleas of plene administravit in the suits at law, and that as 
these slaves were then held by the administrator, they are 
not assets, since come to hand. This objection rests on the 
assumption, that the intestate’s interest in the slaves could 
be reached at law, and might have been offered in evidence 
to disprove those pleas. Without deciding, whether, after 
such a judgment, assets strictly legal, which were in the ad- 
ministrator’s hands at the time and by him concealed from 
the creditors, could be reached in equity upon the subse- 
quent discovery of them by the creditors, we hold that, in 
this case, the judgments at law do not conclude the plain- 
tiffs, because these slaves were not recognized at law as be- 
longing to the intestate, but were deemed the legal property 
of Lash himself, and so, were not assets in a court.of law. 
Whether chattels conveyed by an instrument, which upon 
its face plainly shews they were mortgaged or pledged, can 
be in any case deemed legal assets, when the day of iedemp- 
tion had passed in the debtor’s life-time, we are not now call- 
ed on to decide, though the authorities, as well as the reason 
of the thing, seem not to leave much doubt on the question. 
But certainiy in no manrer can a Court of Law hold that a 
chattel, conveyed absolutely by the deceased, remained his 
property for any purpose, unless, indeed, the creditor should 
establish that the conveyance was made to defeat creditors, 
and so was fraudulent and yoid under the statute. Neither 
party raises that point here, and we are to assume that, in 
respect to creditors at least, the transaction was fair. Being 
so, the interest of the intestate was a pure equity to have the 
conveyance, absolute in its terms, declared in that court to 
have been improperly obtained, or intended by the parties as 
a security, and that it should stand only as such. This in- 
terest was therefore equitable assets, and could not be taken 
notice of at law, and, as is admitted on all hands, was not 
then taken notice of. Consequently the findings upon the 





SUPREME COURT OF NORTH CAROLINA. 493 


administrator’s pleas do not affect the plaintiff’s rights in June 1843 
this court in respect to those assets. Lash 


It was next said, that the plaintiffs were not entitled (0 re- py. cor, 
lief against the next of kin, first, because they had no equi- 
ty to follow the assets into their hands, unless in a case of the 
insolvency of the administrator and a fraudulent collusion 
between him and the next of kin; and, secondly, because 
they were protected by the statutes of 1789 and 1715, barr- 
ing actions against dead men’s representatives. As to the 
first, it is sufficient to say, that so far from this being a pro- 
ceeding te follow the assets into the hands of the next of 
kin, itis one to obtain satisfaction out of the assets, before 
they should get into those hands. Perhaps the plaintiffs 
need not havebrought in the next of kin, and if they had 
supposed that, in the former litigation, the redemption had 
been shackled with the payment of too large assum to Lash, 
they would probably have brought their bill against the ad- 
ministrator alone, to have the slaves declared equitable as- 
sets in his hands. But as there i8 no suggestion of the 
kind, it was obviously the more fair course to bring in alt 
the purties, and allow to the next of kin the benefit of the 
payment actually made or to be made by them for the re- 
demption of the negroes, and for the costs of the long con- 
troversy they had carried on for the purpose of establishing 
an interest in the intestate, of which the creditors now claim 
the benefit. The next of kin did not demur because they 
were improperly made parties, nor state the objection in their 
answer. On the contrary, they got clearof an order in the 
cause, whereby the sheriff made a sequestration, took the 
slaves from the possession of Lash and prevented the next 
of kin from getting them, by voluntarily agreeing to perform 
the decrees in the cause, if the parties would allow them to 
take possession. It is plain that they cannot set up such a 
possession, as in itself defeating the creditor’s satisfaction 
out of that property. Perhaps, indeed, it was the fault of 
the court not to have directed in that cause an account of the 
intestate’s debts, before decreeing a distribution amongst the 
next of kin. Though not usual with us, it is the establish- 








494 


EQUITY CASES IN THE 


June 1843eq course in England,.and under that decree the creditors 


Lash 


Vv 


Hauser. 


prove their debts and receive payment out of the funds in 
court. Gillespie v Alexander, 3 Russ. C. C. 130. That 
case also shews, that, after distribution by a decree, the cred- 
itors may bring back the estate bya suit against the next of kin, 
who, and not the administrator, is chargeable to the creditors 
in such case. A fortiori, when no account of the debts was 
directed in the suit by the next of kin, creditors may, upon a 
bill against all the parties, claim satisfaction out of the as- 
sets, while the fund is yet in court or in the hands of the 
administrator, though ordered to be paid over to the next of 
kin for division among themselves. 

As for the lapse of time, there is nothing in it. The sta- 
tutes bar if the creditors do not bring their actions. Tha 
was done here, and put an end to the operation of the acts, 
There is no presumption of payment upon such judgments, 
as these; especially it must be so held,when no such defence is 
setup. Therefore the plaintiffs are still entitled to have the 
fund administered in this court, as equitable assets of the in- 


testate, and the necessary accounts of the clear amount of 
the fund and of the respective debts of the intestate must be 


taken. 


Per Curiam. Decree accordingly. 
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CHARLES DEWEY vs. THOMAS B. LITTLEJOHN & OTHERS. 


OES a ot 7 Ra ee ee law, raises no equity e- June = 
gainst a creditor. 

A creditor may honestly obtain a sécutity, by way of mortgage or deed of 
trust, for a debt known or believed to exist, though uhliquidated, and a pre- 

_» ference, thus gained by one creditor over another, for what may turn out to 

© be due, is not unfair. 

So, mere delay, either iu settling or collecting the debt, will not, of itself, im- 
peach the deed, since forbearance may arise from many motives, besides that 
of giving a false credit to a debtor, and in many instances may be attributed 
to the most benevolent and praise-worthy motives. 

Thus, where upon a dissolution of copartnership between two brothers, a deed 
of trust was given by one tothe other for an estimated balance supposed to 
be due, and no settlement was made nor any attempt to proceed under the 
deed was made for thirteen years, the creditor brother being in the meantime 
resident out of the State, it was held that the deed was not on that account 
fraudulent, the brothers both stating in their answer, that the amount, since 
ascertained to be due on a settlement, was more then sufficient to cover the 

property secured by the deed of trust. 

A man, who is appointed to a public office, for the faithful performance of the 
duties of which he is bound to give sureties, may properly indemnify such 
sureties by a deed of trust on his property. 

The circumstance that possession of the property, conveyed by a deed of 
trust, is to be retained by the maker of the deed until it is wanted for the 
purposes of the trust, is not in itself an evidence that the deed is fraudu- 
lent. 

If a sale under a deed of trust to sell for the benefit of creditors is, by the 
terms of the deed, to bs delayed so long, or if the proportion, in point of value 
of the consumable articles conveyed over those of a different character were 
such, as to induce the court to believe, that it was the object or an object of 
the deed to provide for the maker permanently or temporarily, and not for 
his creditors, the court would pronounce the deed void. 

Where the parties to a deed of trust for the satlsfaation of creditors do not de- 
finitely express the debts that are due, or to become due, creditors have a 
right to demand an enquiry, and, although they charge fraud-in: the deed 

J3 
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June 1£43 and the charge is not established and their bill dismissed, yet they ae not 


D —— bound to pay any costs to the defendants. 
—" An answer, directly responsive to the bill, must be received as true, in the ab- 


Littlejohn. sence of testimony contradictiug it. 
The cases of Davidson v Cowan, 1 Dev. Eq. 470 ; Moore v Collins, 3 Dev. 
170, and Cannon v Peebles, 2 red. 449, cited and approved. 


This was a cause removed by consent from Wake Court 
of Equity, at Spring Term 1843. The bill was filed, an- 
swers put in, replication thereto, and no proofs. taken .on 
either side. In this state of the cause, it was set for hearing. 
The following facts were exhibited by the bill and answers. 

The defendant, Thomas B. Littlejohn, became indebted 
to the plaintiff in 1839, by endorsing a bill of exchange, 
drawn by one Hunt, and the plaintiff recovered judgment 
thereon against him, T. B. Littlejohn, for $1902 70,.besides 
costs, at August County Court, 1840, of Granville. The 
plaintiff issued a fieri facias, which was returned nulla bo- 
na, to February Term 1841, and then he filed this bill on 
the 4th March 1841. 

For some years before the year 1827, a partnership exis- 
ted between the two brothers, Thomas B. Littlejohn and Jo- 
seph B. Littlejohn, in merchandize at Oxford, and also ina 
Tannery under the firm of Littlejohns and Locker. Thom- 
as 3. Littlejohn was also indebted on'two notes to a Bank in 
Raleigh, which Joseph B. Littlejohn had executed as his 
surety. By a deed, bearing date the 30th day of October 
1827, reciting the two debts and also that on their partner- 
ship accounts, T. B. Littlejohn was considerably indebted to 
J. B. Littlejohn, and that he was desirous of securing the 
payment of all those debts, T. B. Littlejohn conveyed to 
John Nuttall several parcels of land in Granville, and one 
negro slave, in trust to sell, when required by either of the 
parties, and pay those debts. This deed was duly register- 
ed in 1828. By two other deeds of the same date, T. B. 
Littlejohn conveyed certain slaves to John Nuttall in trust 
to sell and pay certain debts, for which Willis Lewis was his 
surety, and conveyed to Willis Lewis certain slaves in trust 
to sell and pay certain debts, for which John Nuttall was 
his surety. The debts set forth in the two deeds last men- 
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tioned, it is admitted by the defendants, have been long since June 1843 
paid. It is admitted, likewise, that the debts for which J.” Dewey — 
B. Littlejohn was the surety for T. B. Littlejohn, as men-  —v 
tioned in the first deed, were paid many years ago, and the ange: 
deed is now set up as a security for such sum only as T. B. 
Littlejohn may owe the other party on their partnerships.— 
On the 29th of February 1836, Thomas B. Littlejohn be- 
came indebted to John A. Hicks in the sum of $2500; for 
which he executed his bond, and Abram W. Venable joined 
therein, as his surety; and- for the further security of the 
debt and as indemnity to Venable, 'T. B. Littlejohn on that 
day executed a deed to Thomas B. Lewis for four negroes, 
Pleasant, Reuben, Robin and Davy, in trust to sell and pay 
the said debt. Afterwards Davy was sold, and his price with 
other sums of money, amounting in all to $1350, applied in 
part payment of the debt, but still leaving a balance of $1150, 
of principal, besides interest due thereon. . This deed was 
registered on the 18th of May, 1840. The bill charges, 
that there was nothing due from T’. B. Littlejohn to Joseph 
B. Littlejohn or their partnerships; that they lived near each 
other for several years after the execution of the deed, and 
made no settlement nor took any account of the state of their 
concerns so far as to enable other creditors to know what 
sum the one owed the other, and, in fact, that J. B. Little- 
john removed to ‘Tennessee a number of years past, leaving 
all the effects of the partnerships, and the property eonyey- 
ed, in the hands of T. B. Littlejohn ; from which ciream- 
stances the plaintiff charges, that nothing was due to J. B. 
Littlejohn originally, or that he had released or abandoned 
all claim to any sum that might be owing to him, and there- 
fore that the deed first mentioned was kept on foot as a sub- 
sisting security, fraudulently and for the mere purpose of 
deceiving and hindering the plaintiff, and other creditors of 
T. B. Littlejohn. , 

The bill further states, that by another deed bearing date 
the 29th of July, 1840, T. B. Littlejohn conveyed to John 
R. Hicks the same negroes, Pleasant, Reuben, and Robin, 
and eight others, and also several parcels of land in Gran- 
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June 1843 ville county and the town of Oxford; also two mules, three 


v 
Little john. 


Dewey 


horses, twelve head of cattle, all his crops of corn, todder 
and oats, and his household and Kitchen furaiture, the same 
being all his visible property—for the purpose of securing 
certain débts or pretended debts therein recited, that is to 
say, a debt to Thomas Brown on bond for $1709, due 12th 
January, 1829, one to R. & R. H. Kingsbury for $743 76, 
by bond, and several others specified, and also for the pur- 
pose of securing Samuel J. Downey and Abram W. Vena- 
ble from loss from any liabilities they have incurred or may 
hereafter incur, as sureties for the said T. B. Littlejohn in 
his bond, given for the performance of his duties as Clerk 
and Master of the Court of Equity for the years 1838 and 
1839; with power and direction to the trustee, upon being 
required by the parties therein secured, to sell the property, 
and out of the proceeds pay, first, such monies as Venable 
and Downey may be liable for as sureties in the official bond 
as aforesaid ; secondly, the debt to Brown, and, lastly, all 
the other debts ; with a proviso, that, by consent of the par- 
ties, T. B. Littlejohn is to remain in possession until the 
trustee shall want the property for the purpose of a sale, 
and that T.. B. Littlejohn-shall surrender the possession when 
required for that purpose.- This deed also recites that be 
fore mentioned, as having been made to T. B. Lewis for the 
negroes Pleasant, Reuben and Robin, on the 2%h February 
1836, and conveys those slaves subject to the operation of 
that previous deed. ; 


The bill states, that the period, when this last mentioned 
deed, dated July 29th 1840, was in fact executed, was un- 
known to the plaintiff, and it charges that it was not execu- 
ted, or, if so, was kept under the control of T. B. Littlejohn 
until afier the plaintiff got his judgment, which was on the 
first Monday of August 1840, and that none of the creditors 
accepted the deed before that day ; and that without the con- 
currence of any creditor, T. B. Littlejohn, of his own head, 
wrote and executed the deed for the sole purpose of hinder- 
ing and defeating the plaintiff: That if any of the creditors 


knew of the execution of the deed, they and T. B. Little- 
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john and Hicks contemplated, that Littlejohn was to enjoy, June 1843 
consume and dispose of the property in the same manner 8 Dewey 
if he wese still the owner, and that the creditors assented ae 

thereto for the ease and favor of T. B. Littlejohn, and that _— 
he had kept and used the property ever since. 


‘The bill further charges this intention the more, for the 
reason that in fact Downey and Venable were not responsi- 
ble for any default of Litilejohn in his office of Clerk and 
Master for 1838 or 1839, or for none before the execution of 
the deed, and because the deed provides for future defaults. 
The bill particularly charges, that Brown removed many 
years ago to Scotland, and would not have left a debt so 
long uncollected, and, especially, allowed the interest to run 
so long in arrear, and for those reasons charges, that the said 
debt was pretended and not truly owing. The bill further 
charges, that if the said debts were just, and there was no 
such original fraudulent purpose, yet that the creditors now 
indulged the debtor fraudulently, and to the prejudice of the 
plaintiff, for as much as they do not sell enough of the pro- 
perty to pay their debts, and thus leave the residue unincum- 
bered and open to the plaintiff’s execution. The bill is 
brought against Thomas B. Littlejohn, Joseph B. Littlejohn, 
the heirs and executors of Nuttall, who is dead, and the 
executors of Willis Lewis, who is also dead, Thomas B. 
Lewis and John R. Hicks, the trustees in the two deeds last 
mentioned, Venable, Downey, Brown and all the creditors 
secured in the deed of July 25, 1840, and_it interrogates 
them particularly upon the matter before alleged, and espe- 
cially T. B. and J. B. Littlejohn, whether they had settled 
their partnership, and whether any and what sum is due 
thereon from the former to the latter: and also interrogates 
T. B. Littlejohn and Brown whether any part of the said 
alleged debt to the latter is really owing, and why the same 
was not sooner paid. And the bill also interrogates T. B. 
Littlejohn, Venable and Downey, when a default took place 
in the office of Clerk and Master, whose money was misap- 
plied, and how, aud when, and at what period it was dis- 
closed to the parties, 
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The prayer is, that all the deeds may be declared frandu- 
lent and void as against the plaintiff, and that he may have 
satisfaction decreed out of the property therein conveyed, 
and for general relief. The representatives of Nuttall and 
Willis Lewis did- not answer, and the bill has been taken 
pro confesso against them. ‘The answer of T. B. Littlejohn 
states the debts for which those persons, Nuttall and Willis 
Lewis were sureties to have been paid long ago, and that re- 
leases were not taken, because they were not known to be 
necessary, or through mere inadvertence. As to the debts 
from Thos. B. to J. B. Littlejohn, the separate answers of 
both those persons state, that in both of the firms J. B. Lit- 
tlejohn had.advanced a large capital ;, that they were con- 
ducted chiefly and almost exclusively under the management 
of T. B. Littlejohn, as the active partner ; and that, although, 
in October, 1327, no settlement had taken place, it was well 
known to both of them, that T. B. Littlejohn was largely 
indebted thereon to J. B. Littlejohn ; that a settlement could 
not well have been made at the time, as the concern then 
owed large debts, and had a large amount of debts owing to 
them, but that from a rough estimate of the assets, and the 
accounts of the respective partners, they then believed, that 


- 'T. B. Littlejohn was indebted to J. B. Littlejohn in a sum 


not less than the utmost value of all the property conveyed 
by the deed, and certainly, not short of $10,000. These 
answers state, that before settlement could be made, J. B. 
Littlejohn removed to Tennessee, In 1829, and has resided 
there ever since, and that, owing to the want of opportunity 
for making a settlement, one was not made until, by the filing 
of this bill, it was made necessary for J. B. Littlejohn to come 
to this State for that purpose, and that he accordingly came, 
and, on the 29th of November, 1841, the parties stated their 
accounts and came to a settlement, a copy of which is an- 
nexed to the answer of J. B. Littlejohn ; whereby it appears, 
that at the execution of the deed there was a balance due to 
J. B. Littlejohn ot about $17,000, of principal money, and 
that including interest up to November, 1841, the balance a- 
mounted to $24,933 48, after deducting large payments 
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made in the mean time. The answers admit, that some par- June 1843 

cels of the land; particularly mentioned, had been sold, but Dewey 

they state that J. B. Littlejohn concurred in the sales, and ua aa sa 

received such parts of the purchase money as had been paid. ” 
J. B. Littlejohn admits that he did not press a settlement 

and payment of this claim, as he would have done in the 

case of a stranger, or if he had considered any person inter- 

ested besides himself; and says, that the delay arose from a 

desire not to distress his brother, and from the belief that his 

debt exceeded two or three times the value of the property 

conveyed for its security, and that no other person had ar 

interest in the execution of the trusts ; and he denies that he 

released, or ever intended to release the debt. 


Both of the defendants aver their belief that the settle- 
ment is correct, and that the balance appearing thereon is 
just and truly due, and they submit to produce their books, 
and to have an account taken in this cause of their partner- 
ships, if required. 

The answer of T.. B. Littlejohn further states, that the 
deed to Hicks, dated July 29th, 1840, was executed and de- 
livered to Abram W. Venable, therein named, on the day it 
bears date, and that it was proved and registered on the 30th 
day of the same month, as appears by the certificate of the 
Register on the copy of the deed, exhibited by the plaintiff, 
to be true. This defendant, the trustee Hicks, Venable and 
Downey, and the other creditors who have answered, each 
for himself, state that the debts secured in that deed are just- 
ly due and fully owing: Particularly, T. B. Littlejohn 
states that he had used money received in his office to the 
amount of $3,618, which he found himself unable to pay 
without the sale of some of the property conveyed in the 
deed, and that Venable and Downey, as his sureties for the 
years aforesaid, were liable therefor; that the debt to Brown 
was justly due, and that Brown, when he left this country, 
appointed the defendant Venable his agent, with directions 
not to press the collection of the money? unless it should be- 
come necessary to its security; that such directions were 
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June 1843 giyen in consequence of a long intimacy and personal 


Dewey 


v 
Littlejohn. 





friendship betwenn Brown and T. B. Littlejohn. (The en- 
swer of T’. B. Littlejohn has annexed to it a schedule of the 
debts secured and the property conveyed, with an estimate 
of the value thereof; whereby the debts, without interest, 
appear to be $8,714 73, and the value of the property 
$8,200 : and it stats, that all those debts being justly due, 
and his property not more than sufficient to pay them, and 
believing that, if the plaintiff recovered his debt, for which 
he was bound as a surety only, and_ raised the same out of 
his property, some of those debts, contracted on his own ac- 
count, would go unpaid; he mentioned his fears to Abram 
W. Venable, his principal creditor and surety, and his desire 
to secure himself and his creditors; and thereupon, both at 
the instance of Venable and of his own accord, he executed 
the deed of July 29, 1840, for the purpose of preferring those 
to whom he was justly indebted on his own account as a- 
foresaid, and for that purpose only: that some of the cred- 
itors mentioned therein assented to the deed at the time, and 
that all the others did so immediately afterwards; aud that 
there was no understanding or secret trust, whereby any 
benefit whatever was intended to be reserved to himself per- 
sonally, or variant from the contents expressed in the deed, 
which he avcrs was in all respects bona fide. The answer 
of Venable corresponds with that of T. B. Littlejohn as to 
the debt of Brown, and the responsibility of this defendant 
and Downey, as sureties in the official bond, referring to the 
answer of Littlejohn for the particulars of his official de- 
fault, of which the sureties have no personal knowledge.— 
Venable states that the deed was delivered to him for the 
trustee, and that on the same day he delivered it to Hicks, 
the trustee, who accepted it. He likewise insists on the 
deed made to Thomas B. Lewis for his indemnity, as the 
surety for the debt to John R. Hicks. 


The answer of Downey states that Venable and Little- 
john informed him of the intention to execute the deed of 
July 29, 1840, and he assented thereto, and denies any frau- 
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dulent purpose therein, and, in all other respects, concurs June 1843 
~ with that part of Venable’s answer which respects Little- Dewey 
john’s official defaults. - The frastees, Thomas B. Lewis and _. 

Hailes, state their respective executions of the several deeds 

to them, and their belief that the debts mentioned: in them 

were just, and the deeds bona fide, and not intended to de- 

fraud the plaintiff or any other person, Replication was te- 

ken to the answers, and the.cause set down for hearing with- 

out any proofs having been taken on either side, and trans- 

ferred to this court for hearing. ; 


Badger and W. H. Haywood for.the plaintiff. 
Fredell forthe defendants. 


Rurrin, C. J.. The admitted: facts that the debts for 
which J. B. Littlejohn, John Nuttall and Willis Lewis were 
respectively sureties for T. B. Littlejohn, have been paid 
many years past, require the court to put all the deeds of 
Oetober 30, 1827, out of the plaintiff’s way, except so far as 
one of those to John Nuttall may be supported, as a security 
for the balance that may be due from T. B. Littlejohn to his 
brother on their partnership dealings. So the deed to'Thom- 
as B. Lewis, dated 29th of February, 1836, for the indemni- 
ty of Venable, as surety for the debt to John R. Hicks, and 
not registered until the 1Sth of May, 1840, must likewise be 
declared not to be an effectual incumbrance on the slaves 
mentioned therein, for the want of due registration. The 
act of 1820, expressly enacts, that a deed of trust,-not prov- 
ed. and registered within six months, shal], as against a cred- 
itor, be held utterly void, and the eircumstance of the regis- 
tration before the plaintiff got his judgment and execution, 
makes no difference, as notice of a deed of trust not duly 
registered raises no equity against a creditor. Davidson v 
Cowan, 1 Dev. Eq. 470. The case is, therefore, narrowed 
down to the questions that can be made upon the deed of 


K3 





504 


EQUITY CASES IN THE 


June 1843 Octobor 30, 1827, as a security for the partnership balances, 


— 


Lit lejohn. 


and the deed of the 29th July, 1840, as a valid security for 
the debts mentioned in it. As far as the object of the bill is to 
have those deeds declared void, as having been made with a 
fraudulent intent towards creditors, the court must hold the 
bill unsupported. As to the first deed, it is to be remarked, 
that the circumstance of the security. being given by one 
brother to another for an unknown balance of accounts, rep- 
resented to be large as the parties believed, and the further 
circumstance that there was no attempt to settle and ascer- 
tain the balance for so long a period as thirteen years, dur- 
ing which time the alleged debtor continued to enjoy the es- 
tates conveyed, certainly furnished grounds for suspicion of 
the fairness of the claim and of the deed made to secure it, 
and well justified the plaintiff, as a creditor likely to be de- 
feated by the deed, to call the parties to an explanation upon 
their oaths. But those circumstances are not absolately eon- 
clusive of fraud, either as evidence that there was no debt 
owing, or that the parties intended to deceive the world by 
the possession being so long with the debtor. For a credit- 
or may honestly obtain a security for a debt, known or be- 
lieved to exist, though unliquidated; and a preference thus 
gained by one creditor over another for what may turn out 
to be due, is not unfair. So mere delay, either in settling 
or collecting the debt, will not, of itself, impeach the deed, 
since forbearance may arisefrom many motives besides that 
of giving a false credit to a debtor, and in many instances 
may be attributed to the most benevolent and praiseworthy 
motives. In the ease before us, the answers of both the par- 
ties, I’. B. Littlejohn and J. B. Littlejohn, satisfactorily and 
lully repel, if to be credited, all those imputations of fraud. 
They establish, although the debt is not specified in the deed 
by its amount, that it in fact existed, and exceeded the value 
of all the property conveyed to secure it. They account 
for the debt not being ascertained at the time by the state of 
the business of the firms, and for the subsequent procrastina- 
tion by the separation of the parties by distant residences, 
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by their fraternal confidence, and the natural unwillingness June 1843 
of the creditor to distress the debtor. It furthermare is seen, 
that all the property conveyed, (except the slave, who died ¥ 
long ago) was land, of which the possession merely is nat an 
evidence of title, and of the conveyance of which notice 
was given to creditors by du® registration. Those statements 
of the answers must be received as true by the court, as the 
case stands, for, in all respects, they are directly responsive 
to the allegations of the bill, and are in no respect contra- 
dicted, even by a single witness. Upon the face of the 
pleadings, therefore, this deed cannot be declared to have 
been made with a fraudulent intent to. deceive creditors, nor 
to have been kept on foot for that purpose after the payment 
of all the debts intended to be secured thereby; but it must 
be declared to be still a valid security for such sum as may 
be really owing from T. B. Littlejohn to his brother on their 
copartnerships. With respect to the last deed, dated July 
29, 1840, the court is led to the like conclusion, much for 
reasons of the same kind. The answers, being responsive 
to charges in the bill, are evidence for the defendants, while 
uncontradicted. They prove the justice of all the debts men- 
tioned in the deed. In truth the bill does not particularly 
question any one of them, except those to Brown and the 
alleged misapplications of money in the Master’s office. As 
to each of them, the answer of ‘Thomas B. Littlejohn is pre- 
cise and positive. Sois that of Venable in respeet to the 
debt to Brown, with the collection of which be was charg- 
‘ed, and for the secnrity of which, with the other debts, he 
was active in getting the deed in question executed. Noone 
but Littlejohn himself could answer directly to the conver- 
sion of the funds in his office, either as to the time or-the 
amount, and he has given an explicit and positive statement 
as io both, in which the sureties, Venable and Downey, 
could only concur, to the extent of their belief; and to that 
extent they do fullyconcur. Assuming the defaults to have 
occurred, and the other debts to exist, as being thus estab- 
lished, the court does not perceive any sufficient ground for 
impeaching the deed. 
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June 1843 There were, however, some objections stated in the argu- 
Dewey 
Littlejohn. 


ment, which it is proper to notice. 

It was said, that as a provision for an indemnity to the 
sureties in the official bond, it was against good morals and 
public policy, especially as it includes future as well as past 
breaches of duty. But we think there is no force in the argu- 
ment. We see no reason why a person, who is entering in- 
to a bond as surety for the faithful performance by an officer 
of his public duties, may not provide, in any manner he can, 
for his counter security. “The principal contracts at the 
time to repay to the surety any money the latter may be 
compelled to pay’ for him, and, therefore, he may superadd 
thereto any further or collateral security. If this may be 
done when the obligation is contracted, it must be compe- 
tent to do so, whenever the party apprehends danger, and, 
certainly, when an acknowledged default has happened. 

I was likewise said, that as some of the property .convey- 
ed, as the crops, were perishable, and consumed in the use, 
and as the possession was to be retained by the debtor, the 
deed is thereby shewn to be fraudulent, as appearing to be 
made for the ease or favor of the debtor. 

If it so appeared, we should not hesitate to pronounce the 
deed fraudulent. But the intent to secure any benefit, ease 
or favor to the debtor, is peremptorily denied, and we do not 
think those provisions in the deed, when considered with 
other parts of it, do establish such an intent. The posses- 
sion was to be kept by Littlejohn no longer than the proper- 
ty was required for the surpose of a sale, and as to the pe- 
riod or terms of making the sale he has no voice, but they 
are to be determined by the creditors at their will. 


It is true, that some of the crops might be consumed be- 
fore the sale; but even that might be for the benefit of the 
creditors, as keeping the property together until the crops 
growing when the deed was made in July, would mature 
and be gathered, and have had in view rather the conveni- 
ence of the trustee than favor to thedebtor. We need not, 
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however, further consider the. point at present, since ourJans 1868 


views are fully expressed on it in Moore -v Collins,3 Dev. 
137, and have been more recently repeated in Cannon v 
Peebles, 2 \red. 449. If the sale had been delayed so long, 
or if the proportion, in point of value, of the consumable 
articles over those of a different character, was such as to in- 
duce the court to believe, that it was the object, or an object 
of the deed to provide for Littlejohn permanently or tempo- 
rarily, and not for his creditors, it would be the duty of the 
court to pronouuce the deed void. But it is seldom practica- 
ble, and seldom prudent, to have an immediate sale under 
such assignments ; and until a sale, if to be in a reasonable 
time, as fixed in the deed, or to be fixed by the trustee or 
creditors, it is more convenient to all parties, that the posses- 
sion should not be changed. We must presume the credi- 
tors will be governed by their own interest and not Little- 
john’s ease, until the contrary appears, and, especially, when 
any view to his benefit is so positively denied. - The court 
must therefore declare, that the plaintiff has not established 
the allegation in his will, that the deed of July 29th, 1840, 
to John R. Hicks, was fraudulent, and, consequently, it is 
supported as a valid deed and security for such sums and 
debits as may remain due to the several creditors or sureties 
therein provided for. But should the plaintiff think proper 
to. proceed no further in his suit, and to dismiss his bill np- 
on the declarations thus made, he may do so without costs, 
for in the opinion of the court, he had a right, under the cir- 
cumstances, to call fora discovery upon most of the points 
on which he asked it. The case however is one, on which 
the plaintiff, supposing those two deeds to be fair, and sub- 
sisting securities, has a right to relief by having the encum- 
brances cleared from the property, and to tkat end, to have 
such enquiries and accounts taken as will ascertain the sums 
really due on the claims provided for, so that they may be 
raised out of the property, if sufficient, and the plaintiff get 
satisfaction out of the surplus if any. ‘Therefore, the plain- 
tiff is allowed to have such enquiries upon any or all of 


“Dewey 
Littlejolsn. 
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June 1843 those deb‘s, as he may choose, but if they should result a- 
Dewey gainst him, they will probably be made at his cost, 
am The plaintiff declined to have the proposed enquiries 
made. ' 


Per Curiam. Bill dismissed, but without costs. 
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ALFRED W. TOMLINSON ¢2. ABSALOM B. BLACKBURN & AL. 


A man, who buys property at an execution sale, buys it only subject to the June 1843 
equitable claims then existing on it. 7 
Where A. hadcontracted by covenant under seal to buy a tract of land in fee 
from B. in which B. had only a life-estate at the utmost, his wife being en- 
titled to the fee ; and under an execution C. boughf all B's interest before 
he and his wife conveyed to A.; Held that A., although he had given no 
tice to C. of his contract with B., could not recover the land from C. with- 
out paying him at least the value of B's. life estate, although A. after such 
sale by execution had paid B. all he had contracted to pay. 
The cases of Dudley v Cole, 1 Dev. & Bat. Eq. 429; Freeman v Hill, 1 Dev: 
& Bat. Eq. 389, and Lynch v Gibson, N. C. Term Rep. 244, cited and ap- 
proved. 
This was an appeal from an interlocutory order of the 
Court of Equity of Iredell County, at Fall Term, 1842, his 


Honor Judge Nase presiding, refusing the motion to dis: 
solve the injunction, which theretofore had been obtained in 
the case, and directing the injunction te stand over until the 
final hearing of the cause. 

The facts disclosed by the bill and answers are stated in 
the opinion delivered in this court. 


Caldwell for the plaintiff. 


J. H. Bryan and Boyden for the defendants, 


“Gaston, J. The substance of the plaintiff's bill is, that 
on the 4th of January 1841, he contracted with one Thomas J. 
Lazenby for the purchase of a tract of land, whereof the 
said Lazenby’s wife, by whom the said Thomas had issue, 
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June 1843 was seized in fee, that thereupon Lazenby. executed to him a 


Tomlinson 


v 
Blackburn. 





bond in the penal suim of $1050; with condition to make a 
good and lawful title for the land as early as the same could 
be done, and he executed unto the said Lazenby Ais bond for 
the sum of $375, payable in good negotiable notes, and also 
another bond for $150, payable in a four horse wagon, a- 
mounting together to $525, the stipulated price of the land. 
The plaintiff further states, that on the 17th of February 
following a deed was executed in the name of Lazenby and 
wife, but which, because of some error or informality in the 
commission for taking her examination and in the returm the 
cominission, operated in law as the deed of Lazenby only, 
whereby the said Lazenby and wife were declared to bar- 
gain and sell the said land to the plaintiff and his heirs for- 
ever, and thereupon the plaintiff entered into the possession 
thereof. The bill then states, that at the February Term 
1841 of Iredell County Court, which was before the execu- 
tion of the said conveyance, a judgment was obtained a- 
gainst said Lazenby; that an execution éested of that term 
issued to the sheriff and was by him levied upon said land ; 
that a sale was made by the sheriff, notwithstanding..the 
plaintiff gave notice of his equitable interest in the said land, 
that the defendants bought the land at said- sale, and one 
of them, Blackburn, hath taken a conveyance from the sher- 
iff and has since brought an action of ejectment to turn the 
plaintiff out of possession. The bill avers, that the plaintiff, 
believing himself to be unqnestionably the owner in equity 
of the land aforesaid, and supposing himself bound by the 
contract with Lazenby to pay the amount of his bonds to 
Lazenby, hath, since the sale as aforesaid by the sheriff, paid 
up the whole thereof, except about the sum of $25, and. the 
deed previously executed has been so acinowledged by 
Lazenby’s wife as to render the same effectual as her convey- 
ance. In addition to this, which we deem the subsistence 
of the bill, there are statements of conversations bet ween- the 
plaintiff and the defendants. jointly or severaily, and confer- 
ences between the defendants, from which may be inferred a 
charge that the defendants had combined to run up the land 
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at the sheriff ’s sale to a high price and to get the plaintiff to June 1843 
take it at that price as bid off for him. The answer of the 7 njinson 
defendant Tomlinson disclaims his having had any connec-. ¥ 
tion with the other defendant in the purchase at the sheriff’s 

sale, or having any interest whatever in the land. ‘That of 

the defendant, Blackburn, declares that he did bid off, as the 
agent of the plaigtiff ; that he has offered to the plaintiff the 
benefit of the said bid, which the plaintiff hath refused ; that 

he hath accordingly taken a conveyance from the sheriff and 
brought his ejectment because of his refusal, and he yet pro- 
peses to surrender his legal title to the plaintiff on being re- 

paid the price he gave for the land and his costs: Both the 
defendants give their explanations of the conversations and 
conferences stated in the bill, repelling the charges of com- 
bination. Upon the coming in of these answers, it was 
moved by the defendants to dissolve the injunction, which 

had been granted upon the filing of the bill, against the pro- 
ceeding in the action of ejectment instituted by Blackburn. 
This motion was refused, and from the interlocutory order, 
keeping up the injunction, the defendants were permitted to 
appeal to this court. 

It seems to us that there is no equity in the cause made 
by the bill to warrant the injunction. At the este of the 
execution under which Blackburn bought, Lazenby, the 
debtor, was seized of a legal estate as tenant by the curtesy 
initiate, for the term of fis life, and this estate was liable to 
sale under that execution. If Blackburn purchased for him- 
self, he acquired under the sheriff’s conveyance that legal 
estate, subject of course to all the equities in relation thereto 
which bound Lazenby. Dudley v Cole, 1 Dev. & Bat. Eq: 
429. Freeman v Hill, Do. 389. The plaintiff, who had 
then paid no part of the purchase money under his contract, 
had no right to demand a conveyance of this legal estate 
from Blackburn, without paying to Blackburn either what it 
cost him or a ratable part of the price which the plaintiff had 
stipulated to give for the fee simple interest. Lynch y Gib- 
son, N.C. Term Reps. 244. Forth v Duke of Norfolk,4 
Mad. 507. (note.) Blackburn, not Lazenby, was then:the 

L3 
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owner of the life estate, and Blackburn, not Lazenby, was 
equitably entitled to the price thereof, if the plaintiff chose 
to insist on the purchase. The plaintiff had his remedy a- 
gainst Lazenby on the bond to make a good title, or he might 
have rescinded the contract altogether and had his covenants 
delivered up. His voluntary act, after it had been ascer- 
tained that Lazenby could not convey the fme-hold, because 
it had been assigned to Blackburn, in paying to Lazenby the 
entire price of the tract, may have been done as he alleges 
under the supposition that Lazenby had a right to receive 
it. But this was a mistake, and he had no equity to throw 
the loss thereby sustained upon Blackburn, who ir no manner 
caused the mistake. If, on the other hand, he chooses to re- 
gard Blackburn as having bought Lazenby’s legal estate for 
him, nothing is as yet satisfactorily disclosed, which entitles 
him to an assignment of that estate upon more favorable 
terms than those which Blackburn agrees to accept. It is 
the opinion of this court that the injunction ought to have 
been dissolved, and this opinion must be certified to the 
Court of Equity for the county of Iredell. The plaintiff 
must pay the costs of the appeal. 


Per Curtam. Ordered accordingly. 
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JOHN McLURE ws. ANTHONY BENCENI & AL. 


Where a creditor obtains a judgment in another State against a debtor vesiding June 1843 
there, and the property of the debtor is removed to this State, a creditor, who 
attaches it in this State, without fraud and for a bona jfide debt, shall held 
it against such judgment creditor. 

A creditor, who has obtained a judgment at law in another State, cannot re- 
ceive the extraordinary aid of a Court of Equity in this State to enforce 
such judgment. 

Coarts of Equity in this State will only lend their assistance in enforcing the 
satisfaction of judgments at law obtained in their own State. 


This case was brought up by appeals of both the plain- 
tiff and some of the defendants from interlocutory orders 
made at the Spring Term 1843 of Rowan Court of Equity, 
his Honor Judge presiding. The following is a 
summary ol the case: 

The bill was filed on the 8th of January 1843, and states 
that on the 3d day of that month, the plaintiff recovered a 
jadgment in the Court of Common Pleas for Union District, 
in South Carolina, against Daniel "Thomas, the elder, for a 
debt of $890 74 cents, besides costs of suit: ‘That the plain- 
tiff was a citizen of South Carolina, as are all the parties de- 
fendants except Benceni: That, at the time of rendering the 
judgment, D. Thomas, the debtor, was in possession of three 
slaves, which were liable to be sold on execution for the 
debt and were of value sufficient to satisfy it: and that he 
had no other property in South Carolina, out of which the 
debt could be raised. The bill further states, that with the 
view of defeating the plaintiff of his debt by withdrawing 
those negroes from the reach of an execution on the plain- 
tiff’s judgment and by covering them with a pretended pri- 
or incumbrance in this State, Daniel Thomas the elder, 





514 _ EQUITY CASES IN THE 


June 1843 Daniel Thomas the younger, James Thomas and Amanda 
“MeLure Thomas, (which three last named-persons are the children 
v _ of Daniel the elder,) and A. L. Hall, by concert among 
Benceni.  shemselves and with Benceni, who resides in Salisbury, in 
North Carolina, secretly removed the slaves from South- 
Carolina into Rowan county, and that Benceni immediately 
levied an original attachment on tbem as the property of 
Daniel Thomas the elder for a large debt alleged therein to 
be due from him to Benceni. ‘The bill charges, that the pre- 
tended debt to Benceni is not a true one, bug altogether fic- 
titious, and raised by the joint contrivance of the defendants 
for the sole purpose of baffling the plaintiff and hindering 
him of his debt. It also further states, that the defendants, 
Daniel the younger, James and Amanda set up a claim to the 
slaves under some pretended conveyance from their said fa- 
ther, sent them into North Carolina by the defendant Hall, 
and authorized Beneeni to have them seized and held by 
him under their claim, also, and for their benefit; and there- 
upon the bill charges, that the pretended conveyance from 
Daniel the elder to his children was voluntary and made 
without any valuable consideration, and was made many 
years past, when the children were in tender infancy, and 
was not proved or registered or made public; and that the 
father thereafler continued in the possession of the slaves, 
using them as bis own, up to the time of their removal into 
this State, a period of twelve years ; and, so, that the same 
was fraudulent and void as against persons giving credit to 
the father. The bjll then charges several matters tending to 
impeach the justice of Benceni’s demand, on which he is- 
sued the attachment; and it prays a discovery from all the 
parties, that an account may be taken between Daniel the 
elder and Benceni, and, if any balance be bound in favor of 
the latter, that it be paid, and, beyond such sum, that the 
negroes be condemned to the satisfaction of the plaintiff’s 
debt. 
The parties severally answered ; and all of them denied 
any concert between Benceni and any others of the defend- 
ants. The answers of the children of Daniel the elder, 
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state, that the negrees did not belong to their “father, but June 1843 
were their property, under a written conveyance made by pel.ure 
their father, in September, 1829. They state that the con- . * 
veyance was not fraudulent, nor in any manner intended to 
hinder or delay their father’s creditors, but was bona fide 
intended as a reasonable provisien for these defendants.— 
They say that their father had then an ample estate, exceed- 
ing by the sum of about $10,000, all the debts he owed, and 
and a number of other children; and that he, about that 
time, advanced some of his other children, who had come of 
full age, and, with a view of placing on equal footing with 
those children these defendants also,who were deaf and dumb, 
he gave to them the slaves in question, which were not of 
greater value than the advancement their father might neces- 
sarily make tothem. They admit that the deed had not been 
recorded, and give as a reason therefor, that another person, 
unadvisedly, and without their knowledge, cancelled it by 
tearing off the donor’s name; but they say that it was a 
matter of notoriety. And they insist, that the conveyance 
is, under those circumstances, valid in the law of South 
Carolina, where all the parties and the slaves resided. They 
deny that they removed the slaves f-om South Carolina by 
concert with or without the knowledge of their father ; but 
they admit that they delivered them to the defendant, Hall, 
as their agent, fo bring them into this State, with the view of 
avoiding their seizure by the plaintiff, and a tedious and ex- 
pensive litigation with him. They say likewise, that they 
have no knowledge of their father’s debt to Benceni; but 
they deny that the negroes are liable therefor, or that they 
consented that Benceni should levy on or take them in any 
way, or suspected that he intended to do so, until they heard 
that he had done it. 


The answer of Hall disclaims any interest or claim in 
himself; and states that he was employed, merely as an a- 
gent, by Daniel Thomas, the younger, for himself, his bro- 
ther and sister, to bring the negroes into this State for them. 

The answer of Benceni denies any concert between him- 
selt and any of the other parties, and states that he had no 
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June 1843 suspicion that the slaves were to be removed until he saw 


a 


Benet. 


“MecLure them in Salisbury; that he then understood from Hall why 
they had been brought there, and believing that in law they 
were the proyerty of Daniel Thomas, the elder, and liable 
for his debts, he took out an attachment for a debt that per- 
son owed him, and had the negroes attached and taken into 
the custody of the sheriff. The answer then sets forth the 
account, on which the attachment was founded, on which a 
balance of $1107 964, appears to be due to this defendant; 
and, after explaining the matters charged in the bill as im- 
peaching his demand, the answer states that balance to be 
justly due. 

On the filing of the bill an order of sequestration was 
made, and a writ issued, under which the sheriff held the 
negroes. On the coming in of the answers, and on the mo- 
tions of the defendants respectively to discharge that order 
and to set the negroes at large, the court granted the motion 
on behalf of Benceni and with costs, and refused the mo- 
tion on the part of the other defendants, but continued the 
order until the hearing. And thereupon the plaintiff ap- 
pealed from the former part of the order in favor of Bence- 
ni, and the children of Daniel Thomas the elder appealed 
from the residue of the decree. 


Alexander for the plaintiff. 


Caldwell and Boyden for the defendants. 


Rorrin, C. J. The question raised by these appeals is, 
whether the plaintiff has such an interest in the slaves in 
controversy, or has stated such a case as authorizes the court 
to interfere with the possession of them by the defendants, or 
to interrupt legal proceedings between the defendants them- 
selves, for the purposes respectively of asserting a title to 
the slaves in some of the defendants, or of asserting by an- 
other a right to satisfaction out of them for the debt of yet 
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another of the defendants, by laying hold of the property June 1948 
and bringing it into this court. ~ MeLere 


v 


As between the plaintiff and Benceni separately, there pen: 
would seem clearly to be no ground for the interposition of 
the Court of Equity. They both claim as creditors of the 
same person, each insisting that the negroes are the property 
of that person, and liable for his debts. Even if it were 
true, that the negroes were brought into this State at the in- 
stance of Benceni, in order that he might gain a preference 
over the plaintiff by attaching here before the other could 
seize in South Carolina, there would be nothing for the cog- 
nizance of this court. It would be simply a case of legal 
priority, obtained by a vigilant creditor, against which equity 
could not relieve at the instance ofa less active creditor, who 
had no specific title or lien’ on this property. But all agen- 
cy on the part of Benceni in getting the negroes here is de- 
nied, and it seems he owes his priority to good luck rather 
than any foresight of hisown. The plaintiff, therefore, has 
nothing but his own want of diligence to find fault with up- 
on this part of the case. How far the Court of Equity might 
go in relieving at the instance of a creditor by judgment and 
execution against an an attachment, upon the gronnd that 
the debt therein demanded was not real, and that the process 
was sued out and kept on foot collusively for the purpose of 
covering the property and withdrawing it from the reach of 
just creditors, we do not think it necessary to say definitely. 
Probably the nature of the debt and the fraudulent purpose 
might be inquired into, in the same manner and for the same 
purpose, as if the proofs, instead of being an attachment, 
were an execution on a fraudulent judgment. Bat in this 
case the debt appears to be due to Benceni in the first place, 
and, in the next, all concert Fetween that party and all the 
others ‘s denied; and it is evident that, whether the debt be 
owing or not, Benceni really claims it as against his alleged 
debtor, and that his attachment is a bona fide litigation to 
obtain satisfaction out of this property, as against all the oth- 
er parties, plaintiff and defendants. There is then no prin- 
ple, on which the jurisdiction can be changed, or an impedi- 
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June 1843 ment thrown in the way of this defendant in prosecuting his 


“MeLure 
Rioned, 


ure legal remedy, and keeping all the advantages which he 
thereby has atlaw. Upon this ground alone, therefore, the 
court would hold, that there was no error in so much of the 
decree as the plaintiff appealed from, and order it to stand af- 
firmed, with costs to Benceni. Bat, in truth, the cause, as 
between these parties, need not be determined on those par- 
ticular circumstances, but falls within a genera} principle, 
on which the whole case must be decided against the plain- 
tiff, as we think. 

The general principle alluded to is this: that a creditor, 
by judgment in another State, against a citizen of the same 
State, cannot come into this State for satisfaction out of the 
debtor’s property, situated here. We do not take notice of 
claim set up to the negroes by the children under the father’s 
gift; because assuming them to belong to the father, the 
plaintiff cannot reach them in this way. The proceeding is 
prime impressionis. We are not informed of any thing, 
that can be made to serve as a precedent; though, doubt- 
less, the case has occurred in very many instances, where 
the debtor had no property in the State, in which the judg- 
ment was rendered, but it was removed into, or before was 
situate in another State ; aud attempts like the present would 
have been often made, if they could have been caried 
through. It is true, the judgment of the court of one State 
is deemed valid and conclusive in the courts of a sister State. 
What was done under a judgment in the State, m which it 
was rendered, is sustained by them, if brought into litiga- 
tion in. the courts of another State. So the latter courts 
will aid in its execution, when necessary to render it effect- 
ual. But they give such aid in its execution by receiving it 
as evidence of a debt, or of property, when it is made the 
direct subject of action or of defence in those courts; and 
in no other manner. At least we are not aware of any case, 
in which the court of one State bas undertaken to give an- 
extraordinary remedy to a creditor, by judgment in another 
State, merely on the ground, that the laws of his own State 
did not furnish an effectual remedy. If such be the fact, he 
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must look to his own dorhestic authorities to alter and amend June 1843 
their laws, and not to the tribulals of another State to supply ycLure 
that want of an effectual remedy. But every country must’ ¥ 
be presumed a competent judge of the justice due between _ 
its own citizens, and to provide effectual means for adminis- 
tering it. Therefore, if shese negroes be the property of 
Daniel Thomas the elder, and were subject to the plaintiff’s 
satisfaction, it cannot be supposed.that the law of South 
Carolina will not, in some manner, compel him to assign 
them to the plaintiff, or to some officer of the law, to dispose 

of and apply the proceeds for the benefit of the plaintiff and 

his other creditors. So if the children of Thomas have 
done the plaintiff a wrong in removing the negroes, it is a 
wrong, made so by the laws of South Carolina, and perpe- 
trated there by her own citizens, who must be taken to be 
duly amenable to her laws. Hence there is no reason for 

the interference of our courts between persons, all whom 

are alien to our laws and tribunals, and Lave access to their 
native institutions. It may be here observed, that in this 
spirit is our attachment law conceived ; which gives not that 
remedy against a person residing in another government 

to another person also residing in another government. We 
believe, that a similar provision is found in the codes of alt 

the States, which give the process of attachment; and it 
proceeds on the idea, that it is not incumbent upon one State 

to administer justice between citizens and inhabitants of oth- 

er States, but recourse may be had to the country having 
jurisdiction over the persons. A judgment in another State 
cannot be enforced here, by process of execution issued by 

our courts in the first instance; for the defendant hasa right 

to contest the fact, whether it be a judgment in another State 
ornot. Therefore, it must be made the subject of an action 
here, and the demand become due by a judgment of our 
courts, before the party can have execntion here. We enter- 

tain that jurisdiction, because the party has come within the 
State ; and we execute against him our own judgment. But 

as we cannot execute a judgment abroad by process here at 
law, so it seems necessarily to follow, that a Court of Equi- 


M3 
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June 1843 ty here ought not to condemn property, that it can lay hold 


~ ure 


na 


“MeLure Of for the satisfaction of such a judgment. Equity is an- 
cillary to the law in aiding creditors by judgment and exe- 
cution in our own courts, where it is necessary for their sat- 
isfaction. But then the persons and property are within the 
State, and no jurisdiction is arrogated over persons or things 
abroad. The interposition of the court is here invoked up- 
on the same plea of necessity. But it is not a similar neces- 
sity ; nor one that can be admitted to exist. The supposed 
necessity consists in a defect imputed to the law of the coun- 
try, to which all the parties belong, in not providing against 
the power of a debtor to put his property out of the way of 
his creditor, or in not compelling him to produce it or make 
it subject to the debt, or in not giving just redress against 
third persons, who have aided the debtor in such his wrong- 
ful acts. Jt may be, that the law of South Carolina is lame 
in alt these particulars, and that help from some other quar- 
ter is necessary. But we cannot believe, that by process a- 
gainst the body or some other means, the creditor cannot 
have due redress in his own State. If, however, it should 
be otherwise, the necessity of the plaintiff’s case calls for 
legislative assistance at home, and cannot instigate the judi- 
cial tribunals of this State to enforce a judgment not ren- 
dered here, and against a person not resident within our ju- 
risdiction. 

Qur opinion therefore is, that so mush of the decree as 
continued the order of sequestration against any of the de- 
fendants was erroneous, and ought to be reversed with costs 
to the defendants. All which must be certified to the Court 


of Equity. 


Pir Curtim. Ordered accordingly. 





SUPREME COURT OF NORTH CAROLINA. 


WILLLIAM DALTON AND OTHERS we. HAMILTON SCALES 
OTHERS, 

Two brothers inherited land from their father, which was divided between June 1843 
them: They were also equally entitled to the reversion in another tract of ———-~—— 
land, which had been allotted to their father’s widow, Charlotte Detheridge, 
as her dower, and on which she resided. One of the brothers died intestate 
and without issue, leaving the other brother his heir at law. This brother 
aftewards died, leaving a will. By one clause of this will he devises as 
follows: “ Having understood that it is the prevailing opinion among a num- 
ber of people that I am the proper heir to the estate of my brother Phile- 
mon Detheridge, deceased, and not knowing the law in such cases, and be- 
ing desirous that my sister-in-law, Elizabeth Etheridge, should heir the 
same ; and to prevent disputes that might arise concerning said estate, I 
give and bequeath to my said sister-in-law, Elizabeth Detheridge, widow of 
my brother Philemon, deceased,all my right, title and interest to that estate and 
every part thereof; and further, it is my will and desire that the above clause 
should be distinctly understood that it is my will and desire that my said sister- 
in-law, Elizabeth Dether:dge, should heir that estate, and every part thereof, re- 
al and personal, notwithstanding the laws of my country might or would make 
me the proper heir to the sane.” In a subsequent part of the will, the tes- 
tator thus devises: “ And, furthermore, it is my will and desire that niy ex- 
ecutor sell, at the death of Charlotte Detheridge, my lot or tract.of land 
whereon she now lives, and whenever to the amount of six hundred dollars 
in the haads of the executor, I give and bequeath that much, six hundred 
dollars, to I. A. J., T. H. J., G. D. J., J. J., C. T. J. and F. G. J. children of 
my uncle J. Je, to be e jually divided between them, giving each one hun- 
dred dollars ; and whatever money is then remaining in the hands of my 
executor, my will and desire is, that it be equally divided between the chil- 
dren first named, Patsy Detheridge, Sally Dalton, William Dalton, Eliza- 
beth Dalton and James Dalton, giving Patsy Detheridge one sixth part.”— 
Held that the moiety of the dower of land, which had belonged to the de- 
ceased brother, did not pass under the latter, but was included and devised 
in the former of these clauses. 


This bill was filed in Rockingham Court of Equity, and 
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June 1843 answers having been put in, the cause was set for hearing 
"Dalton upon the bill and answers, and at Spring Term, 1843, of 


Scales 


that court, was ordered by consent of parties to be sent to 
the Supreme Court for hearing. The facts of the case were 
these : 

George Detheridge, furmerly of the county of Rocking- 
ham, died intestate many years since, seized of a large real 
estate, which descended to his two sons, Robert and Phile- 
mon, as tenantsincommon. Partition was made between 
them of all this estate, except a tract of 250 acres, which 
was allotted to Charlotte, the widow of George D, Deth- 
eridge, as her dower, and remained undivided. Philemon 
died intestate and without any lineal descendant, and Robert 
was his only heir atlaw. Robert died about the year 1817, 
and upon the construction of his will depends the desision of 
the controversy before us. In a part of this will the testator 
thus expresses himself: ‘ Having understood that it is the 
prevailing opinion among a number of people that I am the 
proper heir to the estate of my brother Philemon Detheride, 
deceased, and not knowing the law in such cases, and being 
desirous that my sister-in-law, Elizabeth Detheridge, should 
have the same, and to prevent disputes that might arise con- 
cerning said estate, I give and bequeath unto my said sister- 
in-law, Elizabeth Detheridge, widow of my brother Phile- 
mon, deceased, all my right, title and interest to that estate, 
and every part thereof; and further, it is my will and desire 
that the above clause should be distinctly understood, that it 
is my will and desire that my said sister-in-law, Elizabeth 
Detheridge, should heir that estate, and every part thereof, re. 
al and personal, notwithstanding the laws of my country 
might or would make me the proper heir to the same.” In 
a subsequent part of the will, the testator thus expresses him- 
self: “ And, furthermore, it is my will and desire, that my 
executor sell, at the death of Charlotte Detheridge, my lot or 
tract of land whereon she now lives, and whenever to the 
amount of six hundred dollars in the hands of the executor, 
I give and bequeath that much, six hundred dollars, to James 
A. Joyce, Thomas H. Joyce, George D. Joyce, Joseph Joyce, 
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Charlotte T. Joyce and Felix G. Joyce, children of my un- June 1643- 
cle James Joyce, to be equally divided. between them, giv- patton 
ing each one handred dollars ; and whatever money is then euniik 
remaining in the hands of my executor, my will and desire 

is, that it be equally divided between the children first nam- 

ed, to-wit, Patsy Detheride, Sally Dalton, Robert Dalton, 

William Dalton, Elizabeth Dalton and James Dalton, giving 

Patsy Detheridge one-sixth part.” 

Charlotte Detheridge having died, the plaintiffs, who are 
entitled under the last mentioned clause of the will of Rob- 
ert Detheridge to the ultimate proceeds of “the lot” or tract 
of land, thereby directed to be sold, filed this bill against the 
defendants, who are the heirs at law of Elizabeth Detheridge, 
the widow of Philemon Detheridge, claiming that the last 
mentioned clause of the will of Robert Detheridge applies 
to and embracés within its operation the whole of the tract, 
whereon the testator’s step-mother then resided, and therefore 
pro tanto repeals and makes void the disposition unto Elizabeth 
Detheridge of the undivided half thereof, which had belonged 
to her husband, the testator’s brother Philemon, or, if this be 
not the effect of such conflict between the two clauses, then 
the latter so modifies the former, as to permit the said Eliza- 
beth to take thereunder but an individual part in the moi- 
ety, which had been of her husband, in common with the 
plaintiffs. ‘The defendants insist in their answer, that upon 
the whole will it is apparent, that the testator directed the 
sale of that moiety only of the tract, which he held in com- 
mon with his brother Philemon, and that the defendants are 
entitled exclusively to the other moiety, under the gift to 
their mother of all the interest of the testator in the real es- 
tate of his said brother. 


Morehead for the plaintiffs. 


No counsel for the defendants. 


Gaston, J. In the intérpretation of wills, it is the clear 
duty of the court to give effect to each and every part of the 
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June 1843 instrument, and, if it be possible, to reconcile all seeming re- 
Dalton PUgnances between its different provisions. As the instru- 


v 


Scales. 


ment isan entire act, intended to operate altogether and at 
the same moment, it is not to be admitted, unless the conclu- 
sion be irresistible, that the testator had two inconsistent in- 
tents, and has left a declaration of both these inconsistent in- 
tents, as constituting a law for the disposition of his proper- 
ty. Now nothing can be more explicit than the language of 
the testator in the gift to his brother’s widow. Doubting, 
indeed, whether he was the heir of the deceased brother or 
not, and therefore ceutiously abstaining from calling any 
part of that property Ais, but describing it simply as “the es- 
tate of his brother Philemon,” “he declares nevertheless a- 
gain and again, that if he be the heirto the estate of his bro- 


| ther, then he gives all his right and interest therein, and ev- 


ery part thereof, to his brother’s widow, so that she shall 
heir the same and every part thereof, real and personal.— 
When the testator subsequently proceeds to give directions 
with respect to the disposal of what he calls “my lot or 
tract of land whereon Charlotte Detherage lives,” it is im- 
possible to suppose that he had forgotten the gift made to his 
brother’s widow of his brother’s moiety of that land, so far 
as he had or could pretend any right or interest therein, and 
it*is exceedingly improbable that he meant to recal it either 
in whole or in part. Now the two dispositions are perfectly 
reconciled by understanding the testator, when using the 
phrase “ my lot or tract of land,” as designating that which 
was his certainly as contradistinguished from that moiety or 
lot, which he had already disposed of “ as his brother’s es- 
tate,” and in respect to which he doubted whether it was his 
ornot. ‘The bill we think must be dismissed with costs. 


Per Curiam. Decreed accordingly. 
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JOSEPH M. MEANS & Al. vs. ALEXANDER HOGAN & AL. 


Where the children of s persos, who hed died intestate, appoint an Attorney 7... 1843 
to collect moneys, which were due to their father in his life-time, and he 
collects them accordingly, such attorney, cannot, when he is called upon to 
account for what he has received, object that it belonged in law to the ad- 
ministrator of the deceased father. 

Receiving the money, as belonging to his principals, he cannot afterwards deny 
their right to it. 

This cause, having been set for hearing in Randolph 
Court of Eqnity, upon the bill, answer and proofs, was, at 
Spring Term 1843 of that court, ordered by consent of par- 
ties to be transmitted to the Supreme Court to be heard. 

Upon the hearing, the following appeared to be the facts 
of the case : 

In 1794, Thomas Lytle of Randolph county died, satay 
some personal property and two pieces of of land in that 
county, which by his will he bequeathed and devised to his 
wife Catharine for life, and after her death upon certain lim- 
itations over which failed ; se- that there was an intestacy as 
to the remainder, after the death of the wife. The testator 
appointed several executors, of whom William Bell was the 
survivor, and he died in 1821, having made a will and ap- 
pointed Robert Walker and William: Welborn the executors. 
Catharine the widow died in 1812, intestate ard without is- 
sue. Upon her death, Bell, the executor, took into his pos- 
session the slaves belonging to his testator, and held them 
during his life, and, at his death, his executors, Walker and 
Welborn, took them. The testator, Thomas Lytle, left no 
issue, so that his personal estate undisposed of was distribu- 
table, one-third part thereof to his wife, and the other two- 





, EQUITY CASES IN THE 


June 184 3:hird part amongst his next of kin, who were his brother, 


v 
Hogan. 


Henry Lytle, his four half brothers, and his half sister Jane 
intermarried with James Montgomery. The real estate also 
descended to the brother Henry, or to him and the half bro- 
thers equally. John Means, one ot the half brothers above 
mentioned, died intestate in Pennsylvania, leaving six -chil- 
dren his heirs at law and next of kin, namely, Nathan 
Means, James Means, John Means, Nancy Means and Joseph 
M. Means, and Jane, intermarried with Nathan Woods. On 
the 19th January, 1829, Joseph M. Means and Nathan 
Woods and his wife Jane, then residing in Pennsylvania, ex- 
ecuted a letter of atterney to William Hogan of Randolph 
county in this State, authorizing him by ail lawful means to 
ask, demand, sue for and receive in their names, or in his 
own, to their use, such share and shares of the said estate, 
real and personal, that had belonged to the said Thomas 
Lytle, as they the said Joseph M. and Woods and his wife, 
were entitled to, as two of the children of the said John 
Means deceased, who was a half brother of the testator, 
Lytle. And the present bill is filed by those persons, Jo- 
seph M. Means and-Nathan Woods and his wife Jane, a- 
gainst the executors of the will of said Hogan, who has 
since died, praying a discovery of the sums and estates, to 
which the plaintiffs are respectively entitled, or which came 
to the hands of said William Hogan, as the attorney of the 
plaintiffs, The bill alleges that in 1823 a bill was filed in 
the Court of Equity by certain persons, who were the chil- 
dren of the testator’s brother Henry Lytle, (then deceased,) 
against Walker and Welborn, the executors of Bell, and a- 
gainst the original testator’s half brothers and sister, Binja- 
min, Adam and Andrew Means, and James Montgomery 
and his wife, in which an account and distribution of the 
said personal estate was sought, and ander which the same 
was decreed. The plaintiffs state, that they were not parties 
to the suit, but that such proceedings were therein had, that a 
large number of slaves belonging to the estate were ordered 
to be sold by.the master for distribution, and it was referred 
to the imaster to take an account of the estate, and to answer 
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and report the persons entitled to the same, and the propor, June 1848 
tions to which they might be entitled, and that, in that man- yeans 
ner, the share of their father John Means deceasé@in the _ ¥ 
personal estate was ascertained, and the said Hogan reported ' ; 
and declared in October 1831 to be entitled thereto, as a 
purchaser thereof from the children and next -of kin before 
mentioned of the said John Means deceased, as also to the 
shares of Adam Means deceased, and Jane Montgomery de- 
ceased, under purchases from their respective next of kin.— 
The bill further charges, that it is not true, that the plain- 
tiffs made a sale of their share or any part of the estate to 
said Hogan, although it may be true that their brothers did, 
and also others whv had an interest in the property ; and 
they aver that Hogan, in respect to them, acted as agent on- 
ly, for a compensation that might be reasonable. It also 
charges, that, at the sale of the negroes by the master, Ho- 
gan purchased most of them at an undervalue, upon a rep- 
resentation that he was buying for the owners, and thereby 
kept off other bidders, and that in that manner he made 
large profits by a re-sale shortly afterwards, of which they 
claim the benefit. ‘Phe bill further states, that in April, 
1830, a petition was exhibited in the’ Court of Equity by the 
said William Hogan and others, in which it was stated that 
the said two tracts of land, which descended from the testa- 
tor Thomas Lytle, vested in his said brother Henry Lytle, 
and his four half brothers, aforesaid, and that (amongst 
others,) the children of the said John Means deceased, (in- 
eluding the plaintiffs,) had conveyed their shares in the said 
lands to the said Hogan, being one equal undivided fifth 
part thereof, and praying that the land might be sold for the 
purpose of partition and the proceeds divided as therein'set 
forth: And that upon the petition it was decreed, in April, 
1831, that the master should sell the said land ; and, at the 
sale, the said Hogan became the purchaser, and was allowed 
to retain out of the purchase money the share thereof be- 
longing to the plaintiffs, who submit to affirm the sale and 
receive the purchase money and interest. ‘The defendants 
put in their answer, and therein admit the letter of attorney 

. N3 
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June 1843 made to their testator by the plaintiffs, and also the several 
Means Suits and other proceedings stated in the bill, and refer for 


v 


Hogan. 


more certainty to the original proceedings themselves.— 
They state their belief, that their testator did make a contract 
with the plaintiffs for the purchase of their shares of the es- 
tates, but they admit that they have no written or other evi- 
dence of such contract. They, however, insist on 
the reports and the form of the decrees in those suits, as 
establishing their testator’s rights, and urge that, if the 
plaintiffs will not be bound by them, as not having been 
parties thereto, they cannot take advantage thereof, but may 
litigate now, as if no such previous litigation had existed.— 
The proofs are not voluminous, except so far as they consist 
of the proceedings in the suits referred to in the pleadings, the 
originals of which, by the consent of the parties, have been 
laid before us. By them it appears that William Hogan 
elaimed to represent in those causes the brothers and sister 
of the plaintiffs, and eight or ten other claimants, under pow- 
ers of attorney from them respectively, in each of which, 
except that from the plaintiffs, it was stated to be irrevocable 
and upon a valuable consideration and for the use of Hogan 
himself. But that from the plaintiffs is in the ordinary form 
of a letter of attorney, and it is expressed that the acts there- 
by authorized are to be for the use and benefit of the princi- 
pals. On the LOth of October, 1830, Hogan wrote to the 
plaintiffs a letter in the following words: “No doubt you 
have long expected to hear from me. I should have writ- 
ten but for the following reasons: Ist. Your letter of attor- 
ney did not come to hand until nine months after it started 
from Washington City. 2dly. I was about. setting out to 
Alabama, where I spent the winter, and on my return, I 
found my lawyer had omitted getting an order to sell 
the land. 3dly. I then came to the conclusion not to write 
until after our Superior Court, when I fully expected to ob- 
tain an order. But I am sorry to inform you, that I was dis- 
appointed in consequence of the Judge’s requiring the news- 
papers to be produced, in which publication wasmade, and I 
could not then get them. Consequently I have to advertise a- 
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gain. But I shall no donbt obtain an order of sale next June 1843 
spring, after which you shall hear from me.” 


Mendenhall and Iredell for the plaiatifis. 
Morehead for the defendant. 


Rurrin, C. J. There is no evidence tending to impeach 
the fairness of the sales made by the master, or of the con- 
duct of Hogan in making his purchases. He was the largest 
owner of the property offered, and might fairly bid to en- 
hance the price, and many others interested were present 
and submitted to have the report of the sales confirmed.— 
On the other hand, the defendants have failed to establish a 
purchase by Hogan fromthe plaintiffs. Indeed the court is 
satisfied, that the truth is otherwise. The difference in forms 
of the several powers of attorney is striking, and the pre- 
sumption is that an attorney acts for the benefit of his prin- 
cipal, unless the contrary is clear. But Hogan’s letter makes 
it plain, that he had not purchased. If he had, he would 
have taken more pains to secure the assignment than taking 
it in a letter of attorney, that should be nine months in reach- 
ing him, and, upon that delay, he would have made enqui- 
ries about it and applied for another. _ Besides, it is evident 
the interest and right remained in the‘ principals; for that 
only could have made them wish for information of his pro- 
ceedings, or make it his duty to communicate it. ‘The let- 
ter, indeed, mentions the land only, but that is in reference to 
an order for the sale of it. The agency embraced the whole 
estate, personal and real, as expressed in the power of attor- 
ney, and at the time the letter was written the money for 
which the negroes were sold was not collected, nor the 
claimants ascertained. The meaning was, that when the 
land should be sold, he would write them at large upon the 
whole business. There is no intimation in the answer, that 
Hogan had a distinct authority as to the personal estate, or 
had made a purchase of that prior to the letter of attorney 
of December, 1829. Nor are the plaintiffs concluded by 
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June 1843 the terms of the master’s report, and the decrees in those 
Means cases for payment to Hogan, as the asssignee of the plain- 


tiffs, for they were not parties to the suits. Yet we think 
that they may avail themselves thereof so far as to shew, 
what sums and on what account their attorney received for 
them. It is immaterial how their interest in the estate was 
ascertained, whether by litigation, arbitrament, or account- 
ing between the parties ; their attorney is Jiable to them for 
whatever he received for and as their shares of the estate.— 
After receiving their money as theirs, he is not at liberty to 
deny their right to it, and to say, for instance, that the per- 
sonal property belonged to their father’s administrator and 
not tothem. That would have been an objection that the 
parties, who then had to pay, might have urged. But if 
they chose to waive it, and to pay over the money to the _at- 
torney for his principals, the latter may compel the former to 
surrender it tothem. The plaintiffs must therefore be de- 
clared entitled to such sums as their attorney received un- 
der their authority, and it must be referred to the master to 
enquire what they were, and to make the proper charges for 
interest if the master should think the plaintiffs entitled 
thereto, and also to make all just allowances for a reasonable 
compensation to the defendant’s testator and for the expenses 
incurred in his agency. 


Per Curiam. Decreed accordingly. 
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ADOLPHUS D. JONES ts. JOHN W. WILLIAMS & AL. 


A testator devised thus: “I leave all my property to remain in the hands of June 1843 


my wife for the use of the family, until my two sons, E. D. J. and A. D. J. 
become of age, or she marries; and in either event, the property or money 
are to be equally divided.” Andthen in another clause he says, “I leave 
my son A. D, J, the amount that E. D. J. expends in Philadelphia, more 
than an equal division would say, on account of the completion of his med” 
ical education.” E. D- J. was then at a medical college in Philadelphia, 
and had been supplied by his father with $700 to cover the expenses of that 
ssssion of the college. Held that the legacy to A. D. J. in this last clause 
applied only to the $700 advanced in the father's lifetime to E. D. J., and 
not to any further sums that might be necessary or were expended by E. D, 
J. in completing his medical education. 

Appeal from the decree of the Court of Equity of Rock- 
ingham county, at Spring Term, 1843, his Honor Judge 
Barrtce presiding. The bill was filed by the plaintiff for 
the settlement of his father’s estate, and the payment of such 
balance as might be found due to him. The defendants 
were the other legatees, who were also the executors of the 
father. ‘The material facts relating to the question: deter- 
mined by the Judge below will be found stated in the opin- 
ion delivered in this court. 


No counsel for the plaintiff. 
Morehad, Graham and Kerr for the defendants. 


Dantet, J. G. W. Jones had a wife and two sons. He 
made his will and devised his property thus: “I leave all 
my property to remain in the hands of my wife for the use 
of the family, until my two sons, E. D. Jones and A. D. 
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June 1843 Jones become of age, or she marries. And in either event, 


Jones 


v 
Williams. 


the property and money are to be equally divided.” The 
testator then appoints his wife and two sons executors. His 
intention thus far appears to be equality of division between 
his wife and two sons. His eldest son, (Erasmus,) was then 
attending as a student the medical college at Philadelphia ; 
and he had been supplied by his father with $700, to cover 
expenses for that session of the college. The testator con- 
cluded his will with this clause, “I leave my son A. D. 
Jones, the amount that E. D. Jones expends in Philadel- 
phia, more than an equal division would say, on account of 
the completion of his medical education.” What excess in 
favor of A. D. Jones on the division of the property, did the 
testator mean by this clause in his will? The preceding 
clause shews that equality was his intention. And the last 
clause we think, shews the same intention as to the benefit 
he designed histwo sons. He had placed a fund of $700 in 
the hands of his son Erasmus, who was then in a course of 
expending it, or the greater part of it, at Philadelphia, in ob- 
taining or completing a medical education. The testator, 
therefore, must have meant such an amount of money, as 
should be expended by his son by his, the testator’s authori- 
ty, at Philadelphia; he could not have intended by this 
clause any and whatever amount of money should ulti- 
mately be expended on Erasmus in completing his medical 
education at Philadelphia, by any guardian he might there- 
after have. Such a construction would come too much in 
conflict with the provision he had intended for his wife; 
her share might then be very materially reduced, which we 
do not discover that he intended. We think that the decree 
made in the Superior Court was correct, and that it must be 
affirmed. 


Per Curiam. Decree affirmed. 
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ROBERT FOSTER & AL. vs. ROBERT N. CRAIGE & AL. 





Where a testator authorized his executors to sell all his land, and, undertaking Jane 1843 


to act under that power, they sold land which the testator had acquired after 
the publication of his will, Held that the purchaser, having no knowledge 
of that defest in their power, was entitled to be relieved in equity from the 
bond he had given the executors for the purchase money. 


This cause, having been set for hearing upon the bills, 
answers and proofs, was at the Spring Term 1843 of Davie 
Court of Equity ordered, by consent of parties, to be trans- 
mitted to the Supreme Court. The facts are stated in the 
opinion delivered in this Court. 


No counsel for the plaintiffs. 


Alerander and Boyden for the defendants. 


Gaston, J. This case was heretofore brought before us 
on an appeal from an interlocutory decree, dissolving the in- 
junction which the plaintiffs had obtained on the filing of 
the bill; and a report of it and our decision therein, will be 
found in 2d Dev. & Bat. Eq. Reps. 209. 

The plaintiffs, after the dissolution of the injunction, had 
leave to amend their bill; and accordingly, on the 18th of 
October, 1839, they filed an amended bill, wherein and 
whereby they set forth, in addition to the matters contained 
in their original bill, that the will of Anderson E. Foster 
was executed on the 18th of December, 1834, and that at 
the time of executing said will, the said Anderson had no 
right to the tract of land, which Robert Foster had purchased 
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June 1843 from the defendants, as executors of the said Anderson Fos- 


Foster 


v 
Craige. 








ter, and to secure the payment whereof the plaintiffs had ex- 
ecuted the bond, whereupon the defendants obtained the 
judgment as set forth’ im the original b:ll; and that on this 
account they are advised, that the defendants had no author- 
ity whatever to sell the said land, but that the same descen- 
ded to the heirs at law of the said Anderson. The plain- 
tiff Robert particularly alleges, that, at the time of executing 
his said bond, he was himself the legal and equitable owner 
of the one-fourth part thereof, and they both aver, that at 
that time they were utterly ignorant of the fact, that the ex- 
ecution of the will was prior to the testator’s purchase of 
the land ; they state that Elizabeth Nesbit is owner of one 
other fourth part, that the children of Samuel Foster deceas- 
ed own another fourth, and that the defendants, Robert N. 
and Burton: Craige, with two others, own the residuary 
fourth. The plaintiffs insist, that, in as much as the con~ 
tract for the sale of the land was made under an entire mis- 
apprehension on both sides of an authority in the defend- 
ants to sell, the said sale ought to be declared null, and the 
plaintiffs relieved from the payment of the bond given for 
the price of the land. The defendants, in their answer to 
the amended bill, admit the fact that their testator had not 
title to the land by them sold at the date of the will, but 
nevertheless insist, that the executors, the defendants, had a 
valid power under the will to sell it. They further state, 
that Anderson Foster purchased the land from John Foster; 
that, at the sale by the executors, Richmond Foster bid off 
the land; that Richmond and John entered into possession 
and made acrop, but in the June of that year, Richmond 
transferred his bid to the complainant Robert, who entered 
into the bond for the purchase money with the complainant 
John as his surety. They deny that the plaintiffs were ig- 
norant that the will was made before the testator bought the 
land, but declure that this matter was talked of in the pre- 
sence of the plaintiff Robert, at the time of the sale, and 
when the deed was executed to him. They state, that they 
refused to make a deed with general warranty, but were fi- 
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nally prevailed upon to execute a deed with the special cov- June 1843 
enant as stated in the original bill, to warrant the same “ Q- Foster 
gainst the claim of them. and their heirs, and all persons |, wsige 
whatever, so far as they are authorized by the will of the ' 
said Anderson Foster, and no further,” and aver that it was 
thereby intended not to bind themselves personally or in 

their private capacity. They insist, that, as the plaintiff 
Robert has entered into the possession of the land, and has 
occupied it without molestation, he should be regarded as 
having bought at his own risk, and is not entitled to be 
relieved from the consequences of a contract entered into 
with his eyes open. ‘They admit, that, if the land was not 
authorized to be sold, it descended as is set forth in the bill. 

The plaintiffs put in a general replication to the answer, and 

an order was made for commissioners to take testimony, and 
finally the cause was set down for hearing on the pleadings 

and proofs, and transmitted to this court. There are no 
proofs except by exhibits, and these establish no more than 

what is substantially agreed by the pleadings. The facts of 

the case, so far as they are agreed or made to appear by the 
exhibits, are, that,on the Sth of December, 1834, Anderson 

E. Foster duly executed his last will, and thereby, after cer- 

tain other devises and bequests, devised and bequeathed as 
follows : “the balance of my property to be applied to the 
payment of my just debts ; should there be a surplus, it is 

my will and desire that it be equally divided among the 

heirs of my deceased brother, Samuel Foster, and the heirs 

of David Craige.” On the 3ist of August, 1835, the testa- 

tor bought from John Foster the tract of land mentioned in 

the pleadings, and at the May Term 1836 of the County Court 

of Rowan, where the testator in his life-time usually resid- 

ed, Burton Craige and Robert N. Craige, the executors there- 

in named, caused the said will to be daly proved. On the 

14th of February, 1837, the executors, clainsing to have a 
power to sell this tract under the said will, exposed it to pub- 

lic sale, when it was either bid off by Robert Foster, or by 
Richmond Foster, who afterwards transferred hig bid to the 

said Robert, at the price of $2315, payable twelve months 
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June 1843 after date. A bond was thereupon executed by the said 
Foster Robert, with Jehu Foster as his surety, payable to the said 


defendants as aforesaid, and they executed unto the said 
Robert a deed of bargain and sale for the land with the 
special covenant herein before stated, the bond and deed 
both dated of the day of the sale. There is no evidence 
that the purchaser, when he bought or gave his bond, was 
aware of the fact that the will of the testator was exeeuted 
before he became the owner of the land. The heirs at law 
of the testator are the plaintiff Robert, a brother, Elizabeth 
Nesbitt, a sister, the children of Samuel Foster, a deceased 
brother, and the children of David Craige, who are four in 
number, including the defendants, and who altogether in- 
herit a fourth part of whatever-land was not disposed of by 
the will. 

It is perfectly clear, that the clanse, under which the de- 
fendants undertook to sell this land, did not in law apply 
thereto. Aman cannot by will prospectively devise or 
charge lands thereafter to be acquired. No title, therefore, 
passed by thedeed of the defendants, unless it may be for 
their two-sixteenths of the land, nor is.it in their power to 
make a title, nor have they tendered any conveyance from 
those who-can make title. It is. difficult to say what is the 
meaning of the singular covenant annexed to their deed, but it 
certainly cannot procure for the plaintiff any indemnity, be- 
cause of this defect in the title conveyed: It is certain that 
the purchase was made, ard we have no doubt the sale also, 
upon the clear belief that the executors had-a power to sell. 
There is therefore a radical mistake in the subject matter of 
the contract. Whether the plaintiff Robert eould have been 
relieved, if it had been shewn that he knew the facts as they 
really were, and yet bought, relying upon his knowledge of 
the law, we need not enquire, for this is not shewn. We re- 
gard the mistake asa mistake of fact. It is against con- 
science that he should be compelled to pay for what he has 
not obtained, and the defendants permitted to receive and 
hold the price of what they have not conveyed. They did 
not pretend to sell as owners, but under a power. They 
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had no power under the will to sell this land, and are under June 1843 

no obligation by the will to account to any person for the Foster 

proceeds of the land. Cute: 
We hold it therefore to be a plain case for relief. But it 

does not appear, upon the transcript sent up, whether the 

judgment has been collected or not, or, if so, in whose hands 

the moneys collected now are. The defendants also are en- 

titled to receive one-eighth part of the profits or reasonable 

rent for the loan since the possession was taken. We shall, 

therefore, for the present, make a declaration that the plain- 

tiff Robert is entitled to have his contract of purchase set a- 

side, direct the necessary inquires to be made, and reserve 

the case for a final decree, when the result of these enquiries 

shall be laid before us. 


Per Curiam. Ordered accordingly. 
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DANIEL STULTZ & AL. vs. JOHN KISER & AL. 


June 1843 A testator gave to A. “$1150, which is in a bond for the store,” and to B. 

—— $1150, which isin a bond of himand A.” The testator, at the time of 
making his will, had a bond of A. & B., who were partners, for $2300 
principal, and en this bond-interest had accrued both before and after the 
date of the will, and before the testator’s death. eld that this interest did 
not go to these legatees, but full into the general residue. The bond itself 
was not given, but only certain sums in the bond. 





The testator also gave to his wife “a negro woman, named Violet, and if said 
negro woman should have any increase, and my wife thinks proper to have 
her sold, she is to have the interest of the money the said negro brings, to 
apply to whatever use she sees proper till her death ;” to each of two daugh- 
ters he also gives a negro girl, named &c. and her increase.” All these fe- 
male slaves had increase, some born before the date of the will, and some 
between that day and the death of the testator. Held that this increase did 
not go to the respective donees of the mothers; but went into the genera 
residuum. 

In some cases the addition of the word “ future,” or other like words of refer- 
ence, will induce the court to expound the word “increase,” to include 
children born after the execution of the will. But the word “increase,” 
unexplained by any reference, which may extend its interpretation, applies 
only to children born after the testator’s death. 

By a codicil to his will the testator declared, “ as I have sold the tract of land, 
which I willed to the heirs of my son John, I now will that the heirs of him 
have $700 each.” Held that this legacy to the children of John did not ex- 
clude them from a share of the residuary estate, which was directed by his 
original will “to be divided among his heirs as the law directs.” 

Upon a bill by trustees or executors, seeking the advice of the court for their 
security, the court will not undertake to determine facts, alleged by them to 
be controverted, but will only give an answer to questions arising upon the 
facts declared by the trustees. 

The cases of Perry v Maxwell, 2 Dev. Eq. 507; Jones v Jones, Conf. Rep. 
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310; Bullock v Bullock, 2 Dev. Eq. 307, and Cole v Cole, 1 Ired. Rep. June 1843 
460, cited and approved. Staian 


Vv 


Kiser. 





This eause, afier having been set for hearing upon the bill 
and answers, was, at the Spring Term 1843, of Stokes Court 
of Equity, ordered by consent of parties to be transmitted to 
the Supreme Court. The bill was filed by the executors of 
Casper Stultz:to obtain ‘the opinion of the court, as to the 
proper construction of the will of their testator, and all the 
legatees were made parties defendant, and put in their an- 
swers. The questions submitted, and the facts on which 
they arose, will be found stated in the op‘nion delivered iu 
this court. 





Morehead for the plaintiffs. 


No counse! for the defendants. 


Rurrin, C. J. The testator, Casper Stultz, made his 
will on the Ist day of April 1840, and amongst others, he 
thereinewade the following gifts: “To my wife I give a ue- 
gro woman, Violet, and if said negro woman should have 
any increase, and my wile thinks proper to have her sold, 
she is to have the interest of the money said negro brings, to 
apply to whatever use she sees proper, till her death, and at 
her death to be equally divided between my children as the 
remainder of my property hereinafter mentioned. J give to 
my daughter Anne, wife of Henry Shouse, a negro girl ‘by 
the name of Caroline, and her increase, and $1150, which 
is in a bond for the store, and the said Henry Shouse is to 
pay my wife $10 per annum, during her life. I give to my 
daughter Christina, wife of John Kiser, a negro girl by the 
name of Maria, and her increase, and the plantation on 
which they now live, by said John Kiser giving my“wife 20 
bushels of corn and one good wagon load of hay, per an- 
num, as long as she lives, and at the death of both of them, 
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June 1843the said negro girl and her increase to fall to the heirs of 


Stultz 


v 


Kiser. 


Christina. I give tomy son Daniel, four negroes, named, 
&c. and $1150, which is in a bond of him and Shouse.— 
Lastly, I will and bequeath that the remainder of my pro- 
perty be sold and equally divided among my heirs, as the 
law directs.” By acodicil, dated the 12th of July, 1841, the 
testator says, “as [ have sold the tract of land, which I 
wiiled to the keirs of my son John, I now will that the heirs 
of him have $700 each, to be put to interest till they come 
of age, and the interest applied to raising and schooling said 
children, and the remainder, if any, paid to them with the 
principal, when they come of age.” The testator died in 
December 1841. 


The bill states, that, before the making of his will, the tes- 
tator had been in partnership in merchandize with his son-in- 
law Shouse, and his son Daniel, and had sold to them his in- 
terest for $2300, for which he took their bond ; and that, at 
the date of the will, some interest had accrued thereon, and 
that it, and what subsequently accrued up to the testator’s 
death, remained unpaid. And one of the questions for the 
advice of the court is, whether the interest in question be- 
longs to the donees of the several sums of $1150 4n that 
bond, or falls into the residue. 


We think the interest is part of the residue. A bequest 
of a note or bond, being specific, carries every thing due on 
it, whether principal or interest. The entire corpus is given. 
Perry v Maxwell, 2 Dev. Eq.507. It is very possible it 
might have been the purpose of the testator, by the gifts of 
the different parts of the principal money due on this bond, 
to the respective parties, who gave the bond to extinguish the 
debt, as well the intent asthe principal. But we cannot say 
that he has expressed such an intention. He does not give 
an aliyuot part, as an aliquot part, of the bond to the respec- 
tive legatees, but only a certain sum of money in this bond. 
Whether the legacies be regarded as specific, to the extent of 
the sums named, or as demonstrative merely, we are not au- 
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_ thorized to give more than the amounts of money in nu-June 1843 
mero. Stultz 

The bill further states, that, between the date of the will ,.\ 
and the death of the testator, the woman Violet, given to the 
widow, had a child, and also that the womer given to Mrs. 
Shouse and Mrs. Kiser, had four children eaeh, some of 
whom were born before the date of the will, and others be- 
tween that day and the death of the testator. And the opin- 
ion of the court is asked whether, under the several disposi- 
tions of the will, the issue ef the women, er any of them, 
go with their mothers to the particular devisees respectively, 
or form part of the residue. Here again, though it may pro- 
bably be defeating the testator’s expectations, we must hold, 
that the gifts of the mothers pass only the issue born after 
the death of the testator, and that the children, born at any 
time before the testator died, fall into the general residue.— 
In Jones v Jones, Conf. Rep. 310, it was decided, that a spe- 
cific bequest of a female slave did not pass a ehild born after 
the execution of the will in the lfe-time of the testatrix ; 
because the will only spoke from her death. The word 
“ increase,” which this testator uses in each of these dispo- 
sitions, will not remove the difficulty. We admit it to be 
equivocal in its sense, and there have been several cases, in 
which, by the addition of “future,” or other like word of 
reference, the disposition has carried the children born after 
the execution of the will. Indeed, in Bulloek v Bullock, 2 
Dev. Eq. 307, and in another case, under the word “in- 
crease,” coupled with words of reference to the possession by | 
the donee of the mother at and before the execution of the 
will, the court felt justified, upon the apparent intent, in 
holding that the legatee took the issue as well as the mo- 
ther, of which the donee thus had the possession before and 
at the execution of the will. But there must be some ex- 
pression in the will thus to carry back the operation of “ in- 
crease” to a period anterior to the death of the testator: Un- 
assisted, it passes only the issue born after that event. Cole 
v Cole, 1 Ired. 460. 
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eae 1843 'The bill furthcr states, that the testator had a son named 
Stultz John, who died in the lite-time of his father, leaving two in- 
Kier, ‘nt children, who are the persons mentioned in the codicil, 
to whom the legacy of $700, each, is given, and that a ques- 
tion has arisen, whether that provision in the codicil does 
not exclude those children from a share of the residue.— 
Upon that question, our opinion is clear in the negative.— 
We are at a loss to conjecture a ground on which the doubt 
could be raised. Independent of the general principle, that 
gifts by separate instruments are prima facie cumulative, 
unless in the one paper there be terms of revocation of the 
other, there are other reasons entirely convincing in this 
case, that the legacies in the codicil and in the residuary 
clause of the will are cumulative. In the first place, they 
are of different natures, the one being a pecuniary legacy in 
numero, and the other an uncertain residuary disposition — 
Masters v Masters, 1 Pr. Wms. 423. And particularly in 
the next place, the legacies in the codicil are given, not in 
substitution of all the provisions made by the testator for 
these two grand-children, but are substituted: as is specially 
expressed in the codicil, for a particular provision for them 
in land, which the testator afterwards sold. ‘To each of his 
children he makes particular devises and bequests, and then 
gives them a share of the residue, by the general description 
of “my heirs,” thereby including also the two children of 
his deceased son. For them he had also provided, by devi- 
sing to them land; and afterwards selling it, he gives in 
its stead $700 to each of the grand-children, thus leaving 
the residuary disposition in their favor in full foree. Ridges 

v Morrison, 1 Bro. C. C. 388. 





The bill further states, that “the plantation,” on which 
Kiser lived at the execution of the will, consisted of a tract 
of land containing 70 or 80 acres only, but that the testator 
had other lands adjoining, out of which he had a tract 
surveyed containing 179 acres, and including that of 70 or 
$0 acres; which he at one time intended to convey to Kiser : 
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That he executed a déed therefor by signing and senling it Jane Iss 


and having Wattested, but never delivered thé same, but put-~ pam 
posely withheld it, and that, after the death of the testator, 
Kiser contrived to get possession of the deed, and had it reg- 
istered. Upon which the bill states, that most of the residu- 
ary legatees insist, that the devise of “the plantation” car- 
ries only the smaller tract of 70 or 80 acres, and that the res- 
idue of the land covered by the deed is a part of the residue 
of the estate: And asks the advice of the Court thereon, and 
prays that Kiserj may be “compelled to surrender the 
deed and convey to such persons as may purchase the 
land. 


v 
Kites 


The answer of Kiser denies that the testator did not deli- 
ver the deed, and says he delivered it to one of the plaintiffs 
for him, Kiser, whereby it became valid, as a conveyance, in 
the life-time of the testator, and that the plaintiff, after the 
death of the testator, handed the deed to this defendant.— 
And he insists further, that, at the date of the will, he was, 
by his testator’s consent, in possession of the whole tract 
of 179 acres, and cultivating different parts of it, as well 
without as within the 80 acre tract, and that the whole was 
used by him and known by the testator as his “ plantation,” 
and by the description the testator intended the whole to pass 
by his will. Some others of the defendants by their an- 
swers controvert the facts as stated by Kiser, and affirm the 
allegations of the bill. 


Upen these pleadings the court cannot give an opinion on 
this last controversy, since, before the proper construction of 
the will can be declared, the facts in regard to the subjeet, to 
which the will applies, must be ascertained. Upon a bill by 
trustees or executors seeking the advice of the court for 
their security, we cannot undertake to determine the facts, 
because we only give an answer to the questions arising up- 
on the facts declared by the trustee. Therefore when he 
tells us in his bill, that the facts are disputed, we can only 


P3 








544 


HQUITY CASES IN THE 


June 1843 say to him that he has come too soon for our opinion, and 





Stultz 
v 


Kiser. 


that he cannot get it, until he shall lay the case’before us, as 
it is, upon which the Court is to declare the law. In 
the present state of the pleadings, therefore, we must de- 
cline giving any opinion on this point. 


Per Curiam. Declared accordingly. 
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SAMUEL GREEN & AL. vs. PASCHAL B. BURT. 


Where a bill is filed by cestuis gue trust, against their trustees for an account June 1843 _—, 
and settlement, the latter cannot avail themselves of the defence of a “ sta- ; 
ted account,” when they admit at the same time that they afterwards dis- 
covered errors in that account, which they corrected, and that they paid ac- 
cording to that corrected account, and moreover that they have not yet fully 
accounted for all the property in their hands as trustees. 

In taking the accounts, however, the master is to respect any partial settle- 
ment, that has been made, so far as it extends, unless shewn to be erroneous 
or to have been improvidently made. 


This cause was set. for hearing, and at the Spring Term 
1843, of Wake Court of Equity, was transmitted, by con- 
sent of parties, to the Supreme Court. 

The facts are stated in the opinion delivered in this court. 





Saunders for the plaintiffs. 
W. H. Haywood for the defendants. 


Gaston, J. Jesse Witherspoon, on the 20th of Februa- 
ry, 1838, executed a conveyance to the defendants of all his 
property upon certain trusts, for the payment of his creditors 
and the indemnity of bis sureties, and some time thereafter 
died insolvent. ‘The plaintiffs, who are of the number of the 
creditors and sureties to be provided for by the conveyance, 
have filed this bill against the trustees, alleging that the 
other claimants under the deed have either been satisfied by 
the defendants or have compromised with them, and that 
the trustees have sold enough of property, and collected 
enongh of the debts assigned them, or might have sold and 
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Ine 1843 collected enough, to discharge all the demands upon the trust 

~ Grea funds, and demand an account from the defendants and the 

v payment of what shall be thereon founddue. The defend- 

Burt. ‘ants have answered the bill. In the first part of their an- 
swer they set up as aconclusive defence to the bill, that they 
have stated an account with the plaintiffs in the premises, 
which they aver to be, to the best of their knowledge and 
belief, a full, just and trne account, and have settled with 
them accordingly. This account they aver to have been 
signed by the plaintiffs, Norcom and Green, and to have 
been exhibited to and approved of by the other plaintiffs. — 
[nsisting upon this defence, as if it had been specially plead- 
ed in bar, they nevertheless proceed to set forth a statement, 
exhibiting the amount of their sales and collections, and of 
their disbursements, charges and payments, which they aver 
to have been made up by their attorney and counsellor, to be 
signed by some and approved by others of the claimants, and 
which they declare contains as they believe no errors, except 
certain errors afterwards discovered to be errors against 
themselyes, and that, upon discovering these, and for the 
purpose of correcting them, they deducted a certain per cent- 
age from the sums, which, according to that statement, were 
due to the respective claimants. They further admit that, 
in this statement, a parcel of uncollected notes and demands 
conveyed by the deed were no way noticed, but they aver 
that these are nearly, if not utterly worthless, and that the 
defendants have not been guilty of neglect in failing to col- 
lect them, and they declare that they have proffered and now 
proffer to give these up-to the claimants under the deed of 
trust, 

We find it difficult to reconcile the different parts of this 
answer tagether. The latter seems to overrule the former 
part. That account cannot be a “ full one” which is ad- 
mitted not to embrace all the matters of account. It cannot 
be a “just” stated account, if ascertained to contain impor- 
tant errors, which the defendants have, however fairly, un- 
dertaken subsequently to correct—and the payments ac- 
cording to the corrections so made, cannot be held to be pay- 
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ments in full of the balances previously stated. But how- June 1843 
ever this may be, thereis a general replication to the an- Green. 
swer, and no evidence whatever is offered by - defendants on 
to prove their “ accounts stated.” 

As the defendants do not object, because the hes persons 
interested in the trusts have not been made parties, we think 
there must be a reference to take the accounts as prayed for. 
If in taking these accounts, it shall appear that a partial set- 
tlement has been in fact made with the plaintiffs, the com- 
missioner will of course respect it, so far as it extends, un- 
less shewn to be erroneous, or to have been improvidently 
made. : 


Per Curiam. Reference ordered accordingly. 
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JOHN EVERITT, EXECUTOR, &c. ve. WILLIAM K. LANE & AL. 


June 1843 Where a testator gave to different legatees certain negroes by name, and then 


gave to another legatee “all the balance of my nogroes which I am possess- 
ed of ;” Held that this last was a specific legacy of slaves, as much so as if 
each slave had been named, and that the other legacies must abate rateably 
with this for the payment of debts, in case of a deficiency of general assets. 

A bequest to A. of “ five head of horses, one yoke of oxen, three pens of hogs, 
five cower-and calves, and five sets of farming tools,” is rendered specific by 
the addition to each class of the designation “ her choice.”’ 

So a bequest of “ one carriage” and “one set of blacksmith’s tools” is specific, 
when it is shewn that the testator had but one caryiage and one set of black- 
smith’s tools. 'When upon the face of the will it appears, that the testator 
meant to dispose of something in kind, in the application of the bequest to 
its subject matter, it may be shewn that he had bat one of that kind. 

A legacy to the testator’s widow of “one year’s provisions” is not a specific but 
a general legacy. 


This cause having been set for hearing at the Spring 
Term 18430f Wayne Court of Equity, was at that Term 
transmitted, by consent of parties, to the Supreme Court, 
upon the bill, answers and report of the master. 

The bill was filed by the plaintiff, as executor of Charles 
Hopton, and the legatees in the said will mentioned were 
made parties defendant. ‘The bill states, that, in March 
1838, Charles Hopton departed this life, having first pub- 
lished his last will and testament in writing duly attested, to 
convey real and personal estate. ‘The only material parts of 
this will are the following: “Ist. I give and bequeath nnto 
my brother Wm. K. Lane, one hundred and fifty acres of 
land adjoining his own land, so as not to take any of my 
cleared land. Also one negro boy by the name of Jacob, to 
him and his heirs and assigns forever. 2ndly. I give and 
bequeath to Barbara Ann Everitt, one negro girl by the 
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name of Lenar, to her and her heirs and assigns forever.— Jone 1843 
3dly. I give and bequeath unto Lavinia Everitt one negro  pyeritt 
girl by the name of Lavinia, to her and her heirs and as- m2 
signs forever. 5thly. My will and desire is, that three of my 
negroes be sold, to-wit, Bill, Burweil and Edmund. 6thily. 
I give and bequeath unto my beloved wife the following pro- 
perty, viz: all the balance of my lands and negroes which I 
am possessed of, and al] my household and kitchen furni- 
ture—one year’s provisions—five head of horses, her choice; 
one carriage—one yoke of oxen, her choice—three pens of 
hogs, her ehoice—five cows and calves, her choice—five 
sets of farming tools, her choice—one set of blacksmith’s 
tools, to her and her heirs and assigns forever.” The bill 
goes on to state, that the will was duly proved, and the plain- 
tiff qualifed alone as executor thereof—and took into his 
possession all the personal estate of the testator. The bill 
then represents, that the provision made directly mm the said 
will for the payment of the testator’s debts, was the sale of 
- only three slaves, to-wit, Bill, Burwell and Edmund, which 
.the plaintiff had sold, and the proceeds of their sale amount- 
ed to $1505 75—that in the legacy left to his wife in the 
6th item of the testator’s will were the following slaves, to- 
wit, Salisbury, &c. (naming them to the amount of 21,) and 
thir increase, now amounting to five—that there were out- 
standing debts to a large amount due and owing by his tes- 
tator, for the payment of which the provision made in the 
will was utterly inadequate—that by an account taken under 
the direction of the County Court of Wayne it appeared, 
that there was a balance due to the plaintiff as executor, of 
$10,061 38, which sum was now due him, and should be 
paid out of the estate of the testator, and he prays he 
may be substituted to the rights of the creditors {in all 
respects, until he be reimbursed for the same. The bill fur- 
ther states, that the plaintiff is not advised how this sum 
should be raised out of the personal estate—that William K. 
Lane, Barbara Ann Everitt and Lavinia Everitt, claim that 
their legacies are specific, and allege that the legacy in the 
6th item of the will to the widow, is a residuary legacy; and 
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June 1843 that therefore their legacies should not abate for the pay- 
"Berit rity ment of the said sum, until the said residuary legacy should 


maa 


beexhausted. And on the other hand, Philip Hooks (who 
hath intermarried with the widow of the said Hopkins,) and 
his wife contend, that the legacy left the said widow is also 
specific, and should only abate in equal proportions with the 
other specific legacies left in the said will. The bill con- 
cludes with a prayer, that the plaintiff may be advised as to 
the proper construction of the seid will, and as to the rights 
of the said legatees respectively, and as to the duty of the 
plaintiff in the premises, that by a decree of the court he 
may be advised as to the true nature and legal operation of 
said bequests—that the plaintiff may be substituted to the 
rights of the creditors, whom he has paid, until H® be re- 
imbursed, and that an account of his executorship may be 
taken under the direction of the court. 

The defendants answered severally, and admitted all the 
allegations of the plaintiff’s bill, except that they knew 
nothing of his disbursements, or the state of his aeceunts as 
executor, and joined in his prayer that an account might 
be taken under the direction of the court. They severally, 
too, set up the conflicting claims set forth in the plaintiff ’s 
bill. 

A reference was made in the court below to the Clerk and 
Master, who reported that there was a balance due to the 
plaintiff as executor, of ten thousand one hundred and nine- 
ty dollars, thirty eight cents, on the Ist of April, 1843. Thie 
report was confirmed by the Court. 


Husted for the plaintiff. 
J. 2. Bryan and Mordecai for the defendants. 


Gaston, J. The question sabmitted for our decision 
in this case is, whether, there being a deficiency of assets 
to pay the debts of the testator, the legacies bequeathed to 
the defendants, William K. Lane, Barbara Anne Everitt; and 
Lavinia Everitt, shall abate rateably with the legacy be- 
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queathed to the defendant Elizabeth Hooks, formerly the June 1843 
wife of the testator, ot whether the burthen of meeting this pverin 


deficiency shail be thrown exclusively on the latter. As it 
is indisputable that the legacies to’ the first named defend- 
ants are specific, the solution of this question depends upon 
the enquiry whether the legacy to the testator’s wife be spe- 
cific also. ; 

A legacy is specific, where it is a bequest of a specific part 
of the testator’s effects, so distinguished from the rest there- 
of, that, upon the assent of the executor, the property in the 
thing bequeathed vests in the legatee—an individual legacy, 
which cannot be satisfied but by the delivery of the identi- 
eal subject. On examination of the bequests im tavor of the 
de int Elizabeth, it will be found, that all the things 
therein mentioned are enumerated as parts of the testator’s 
property : “TI give and bequeath to my beloved wife the fol- 
lowing property, viz: all the balance of my ne'zroes, &c.” 
and, with the exception of what may be comprehended un- 
der the des¢ription of “one year’s provisions,” they are as 
distinctly specified as the things which are named in the be- 
quests to the other defendants. ‘The gift of “the balance of 
my negroes which I am possessed of,” is a gift of each of the 
testator’s negroes not previously named. The bequest of 
“ five head of horses, one yoke of oxen, three pens of hogs, 
five cows and calves and five sets of farming tools,” is ren- 
dered specific by the adidition to each class of things of the 
designation “her choice.” See 2d Williams on Exrs. 739. 
Richards v Richards, 9 Price 219. The “ one carriage” 
and the “ one set of blacksmith’s tools” intended by the tes- 
tator, are put beyond doubt by the admitted fact that he had 
but one carriage and one set of blacksmith’s tools. When 
upon the face of the wifl it appears that the testator meant to 
dispose of something in kind, in the application of the be- 
quest to its subject matter, it may be shewn that he had but 
one of that kind to be disposed of. Innes v Johnson, 4 Ves. 
568. But that part of the legacy to his widow which is em- 
braced within the terms “one year’s provisions,” cannot we 
think be deemed specific. If it refers to a corpus, it desig- 

Q3 


Lane. 
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June 1843 nates no particular part of that corpus, but gives so much 


Everitt 


v 


Lane. 


thereof as may be adequate for her subsistence for one year. 
It is true, that in cases of intestacy, and in cases of testa- 
cy, where the widow records her dissent from the will of her 
husband, the law assigns to the widow a year’s provision 
out of her husband’s estate in preference even tu the de- 
mands of creditors. Rev. St. ch. 121, sec. 18, 19,20, 21, 
22. And it can scarcely be questioned, but that this part of 
her legacy was given by the testator by way of analogy to 
the year’s provision, so assigned by law. But here she takes 
the “one year’s provisions” as of his bounty, therefore as a 
legacy, and of consequence subject to the payment of his 
debts. And being a legacy, it must be determined to be a 
specific or general legacy by the same rules, which govern 
in discriminating between legacies-in other cases. There 
should be a reference to ascertain the values of the respec- 
tive bequests of personal property made by the testator, and it 
must be declared that the defendant Elizabeth is bound in the 
first place to satisfy the demand of the plaintiff to the extent 
of the value of the year’s provision she may have received, 
and that the residue of the plaintiff’s demand is to be satis- 
fied out of the other parts of the legacy to the said defend- 
ant, and the legacies to the defendants William, Barbara and 
Lavinia, pro rata. : 


Per Curiam. Decree accordingly. 
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CHARLES R. KEE, EX’OR dc. vs, JAMES VASSER AND WIFE. 


Where a husband permits his wife to have and make profit of certain articles June 1843 
of his property, either for her own use, or in consideration of her supplying the —————— 
family with particular kinds of necessaries, or where he makes to her a 
yearly allowance for keeping his house, the profits in the one case and the 
savings in the other, will, in equity, be considered as the wife’s own sepa- 
rate estate, although at law they belong to the husband. 

Courts of Equity in modern times have held, that a wife cannot acquire sepa- 
rate property from her husband in her savings, except by a clear irrevocable 
gift, either to some person as a trustee, or by some clear and distinct act of 
his, by which he divests himself of the property. Where the husband ac- 
knowledged that the savings were the separate property of the wife—where 
they kept separate accounts at the stores—where bonds for money loaned 
were taken in her name in the presence and with the consent of the hus- 
band—and where he had borrowed money from her himself; these facts 
satisfy the requirements of the modern decisions, and prove that she was en- 
titled to the money as her separate estate. 


This cause, at Spring Term, 1843, of Northampton Court 
of Equity was set for hearing, and ordered, by consent of 
parties, to be transmitted to the Supreme Court. The facts 
will be found in the opinion delivered in this court. 


B. F. Moore for the plaintiff. 
Bragg for the defendant. 


DanteEt, J. The plaintiff, in his bill, states that the defend- 
ant, Nancy, was the widow of his testator, John Croker.— 
That she, before and after the death of the said testator, got 
into her possession large sums of money and evidences of 
debt, belonging to the estate of his testator, to the amount of 
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June 1843 $1,000, or upwards: that the said Nancy has since inter- 
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married with the other defendant, James Vasser, and that 
the said Vasser has got into his hands much, if not all, of 
said moneys, and now refuses to surrender the same, or in 
apy manner to account with him for the same. The de- 
fendant, Nancy Vasser, in her answer states, that she has sur- 
rendered to the plaintiff, as the executor of John Croker, ev- 
ery thing of which she has had the possession or control, 
which in law or equity, as she is advised, he had any right 
orclaimto. This defendant further states, that the testator 
gave her two notes against two merchants, one against one 
Southall for $18 or thereabouts, and the other against one 
Clark, for the purpose of discharging the separate account 
these men had against her iu their stores: and that these 
were all the evidences of debt that this defendant ever had 
of the testator’s: that she, being so advised, returned these 
notes to the plaintiff. This defendant sayeth, that before 
she married Croker, who was a man of a large estate, she 
was a poor widow with two children, by the name of White- 
head. That he, Croker, gave her, to her own sole and sepa- 
rate use and benefit, (to enable her to maintain the said two 
children,) what money she could make by the use of her 
needle, (she being a good tailoress,) the sule of fowls, eggs, 
butter, and vegetables from their garden: that Croker al- 
ways recognised this money as belonging to her, and they 
two kept separate store accounts: that in the course of ma- 
ny years, (living between the Petersburg and Portsmouth 
Rai] Roads, and near to each,) she was enabled to save the 
sum of about $350: that she was in the habit of loaning 
this money, and taking the bonds in her owa name, with the 
approbation of her husband. She farther states, that the 
present plaintiff has paid to her the purchase money (about 
300,) af a small tract of land, which belonged to her first 
husband, and afterwards became the property of Croker, 
and which Croker had sold to the plaintiff, taking the bonds 
therefor payable to her two Whitehead children. Both these 
sums, with what she has saved since the death of Croker, 
amounting in all to about the sum of $730, which the other 
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defendant, James Vasser, admits came to his hands since the June 1843 
marriage. and he says that he has executed a bondto pay Kee 
$500 to each of the two Whitehead children when they o_o 
come of age, and to furnish each with a horse, saddle and ’ 
bridie. They deny receiving of Croker’s estate any money 
or evidences of debt, except as above stated. There wasa 
replication to the answers. We are glad to see that the testi- 
mony in this cause has been well taken.. And we must say 
that it substantially supports the statements made in the an- 
swers. There are species of allowance to the wife by the 
husband, which may be classed under the head of pin mo- 
ney. It is, where he permits his wife to have and make of 
certain articles of his propeity, either for her own use, or in 
consideration of her supplying the family with particular 
kinds of necessaries, or when he makes to her a yearly al- 
lowance for keeping his house. The profits in the first case, 
and the savings in the other, will, in equity, be considered as 
the wife’s own separate estate, although, at law, they belong 
to the husband, upon the principle that all the personal pro- 
p2rty which a married woman acquires is that of her hus- 
band. A leading case on this subject is, Shaning v Slyle, 
3 P. Will. 337.. Vide also Sir Paul Neal’s case, Pre. Ch. 
44. Mangey v Hungerforce, 2 Eq. Ea. Ab. 155. 2 Ro- 
per on H. and W. 138. After marriage, the husband may 
permit his wife to carry on a separate trade, and all that she 
earns in the trade, will, in equity, be her separate property, 
and be applicable ayd disposable by her, as such, subject to 
the demands affecting it. 2 Roper on H. and W. 171. 

It is true, that the Courts of Equity in modern times have 
laid down the principle, that a wife cannot acquire separate 
property from her husband in her savings, out of a volunta- 
ry allowance from her husband, except by a clear irrevoca- 
ble gift, either to some person as a trusiee, or by some clear 
and distinct act of his, by which he divests himself of the 
property. 5 Ves.79. See Walter v Hodge, 2 Swans. 97, 
2 R&per on H. & W. 140, note c. (Jacob’s ed.) In this case 
the proof is, that Croker acknowledged at sundry times, that 
the savings were the separate property of his wife. They 
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June 1843 had separate accounts at the stores of their neighboring mer- 
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chants—when a borrower of meney applied to him for a 
loan, he said he had none to lend, but his wife had—the loan 
was made by her to the borrower in the presence of her 
husband, and the bond was taken for the same in her name 
and with his consent. ‘The husband himself also borrowed 
money of his wife, to loan to his overseer, which money was 
by the plaintiff’s consent, returned to her since the death of 
thehusband. The proofs in the case, in our opinion, come 
up to these requirements. 

We are of the opinion that the bill is not supported by 
proofs, and it must be dismissed with costs. 


Per Curiam. Bill dismissed with costs. 
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BENJAMIN L. WESSON vs. LEVI STEPHENS, ADM’R. OF CALEB 
LAWRENCE. 
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A delivery of a deed to a third person for the use of the grantee, makes it ef- June 1843 


fectual from the instant of such delivery, although the person is not the a- 
gent, but a stranger to the grantee, provided the grantee afterwards assents 
to it, 

Where the grantor inserts in his deed a release for the purchase money, when 
he has not actually received ft or taken a security for its payment, Equity 
will give him relief. : 

This cause was set for hearing at the Spring Term 1843 
of Rockingham Court of Equity, upon the bill, answer and 
proofs, and then, by consent of parties, ongped to be trans- 
mitted to the Supreme Court. 

The following is the substance of the pleadings and 
proofs : 

The plaintiff in his bill states, that he sold in fee simple 
a tract of land to the defendant's intestate, lying in the coun- 
ty of Rockingham, adjoining the lands of P. L. Morgan and 
others, containing 235 acres, for the sum of $300, to be se- 
cured by bond payable the first day of September, 1842: 
That he executed a deed of bargain and sale for the said 
tract of land, and delivered it to P. L. Morgan for the use of 
the vendee, who thereafter accepted the said deed and took 
possession of the land :- That the deed was written in the 
common form, and expressed in its face a full receipt and re- 
lease of the purchase money: That the vendee omitted to 
execute the bond, when he ‘received the deed, he having no 
bond written, or pen and paper then and there to write it, 
but he promised to give it to the plaintiff ’s agent when he 
should see him again. The vendee shortly thereafter died, 
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June 1843 without ever giving the bond for the purchase money for the 


— 


Stephens, 





“Wesson Stidland. ‘The bill prays, that the administrator be decreed 
to pay the purchase money out of the assets of the vendeg. 

The defendant in his answer says, that he has no know!l- 
edge of any contract made by his intestate with the com- 
plainant for the lands described in the bill, that he found no 
such deed for the land, as that mentioned in the bill, among 
his intestate’s papers, or any where else. Defendant states, 
that his intestate told him that he had made some improve- 
ments on the said land, but hedenies that he ever took pos- 
session of the land. He denies all knowledge of Morgan’s 
delivering any deed for the land to-his intestate; He ad- 
niits that he has assets. 

P. L. Morgan deposes, that the contract for the’ purchase’ 
of the land was made by the parties as stated in the bill 
That the plaintiff executed a deed in due form of law to 
Lawrence, the vendee, forthe land; he was a witness to it, 
the deed was delivered by the vendor to him, for the use of 
Lawrence, and he, the vendee, accepted the deed, and prom-’ 
ised to give a bowl for the purchase money, ($300) payable 
the first day of September, 1842: That the vendee sent for 
the witness just before his death, to come and receive the 
bond, but died before he went. 

Johr Richardson deposes, that ‘he saw Morgan deliver 
the deed to Lawrence; that it was done according to con- 
tract; witness then lived on the land, and requested to rent 
it of the vendee, who refused, stating that he was coming 
there to live himself. 

A. Barham deposes, that the vendee employed him to 
raise a house on the land, which he did. . Lawrence told 
him that he had purchased the land for $300; payable the 
first day of September, 1842. 

Berj. Barham proves nearly the same thing, and that the’ 
vendee died before the house was finished, and that his ad- 
ministrator paid for the work done on the house. 


Graham for the plaintiff. 
Morehead for the defendant. 
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Dante, J. A delivery of a deed to a third person, for June 1813 

the use of the grantee, makes it effectual from the intsant of Ween 
delivery, although the person is not the agent but a 
stranger to the grantee, provided the grantee assents to it, 
which in this case he did. Alford v Lee, Cro. Eliz. 54.— 
Garnons v Knight, Barn. & C. 671. The witnesses do not 
prove directly that the deed contained a release clause of the 
purchase money, but they sny that the deed was “in due 
form.” We must understand that it did contain such a re- 
lease, and therefore that the plaintiff is entitled to the decree 


he prays. 




















Per Curram. Decree accordingly. 
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WILLIAM L. FRANKLIN ve. JOHN ROBERTS, 


June 1843 A sale of a remainder in a male slave of middle age, expectant upon a life es- 
tate, will be viewed with suspicion in a Court of Equity, and relieved a- 
gainst, if advantage be taken of the vendor’s necessities.by buying at a 
great undervalue. 

But such a sale will not be disturbed, if a full and fair price appears to have 
been given. 

Where a person comes to redeem property conveyed to him by a deed, absolute 
on its face, the onus of proving an agreement to redeem lies on him; and 
where the answer, without evasion, plainly denies the right of redemption, 
the proofs must be clear, consistent and cogent, composed of circumstances 
incompatible with the idea of an absolute purchase, and leaving no doubt 
on the mind. 





This cause, after having been set for hearing at the Court 
of Equity for Surry County, at Spring Term 1843, was 
then, by consent of parties, ordered to be transmitted to the 
Supreme Court, to be heard upon the bill, answer and proofs. 
The opinion delivered in this Court embraces the facts ad- 
mitted by the pleadings or proved by the depositions. . 


Boyden for the plaintiff. 
Morehead for the defendant. 


Rurrin, C.J. The plaintiff was entitled to a negro man 
slave, aged 38 years, in remainder after the death of his mo- 
ther, who was a healthy woman, aged about 70 years, and 
resident of Surry county, and, being so entitled, he conveyed 
the slave to the defendant by a deed, bearing date March 
20th, 1834, and absolute in its terms, for the consideration of 
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$150, and at the same time his mother gave the defendant June 1643 
her-promise in writing, that the defendant should, upon the Frankin 
same consideration, have the services of the slave fromthe _ 
ist day of Atgust to the 25th of December, in each year du- — 
ring her life. Accordingly, until the Ist day of August 
of the year 1834, Mrs. Franklin kept the slave, and then he 
went into the possession of the defendant, and so remained 
until Christmas, when he again returned to Mrs. Franklin. 
During the next Spring, the health of Mrs. Franklin began 
to decline, and she died in July following, viz: 1835, and 
then the defendant took possession of the slave, claiming 
him as his own. ‘This bill was filed in March 1839, and the 
object of it is, to obtain a redemption and re-conveyance of 
the slave, upon the ground, that the contract was not one 
of sale and purchase, but that the defendant in fact_lent the 
plaintiff the sutn of $150, and took the conveyances as a se- 
curity therefor. ’ 

The bill charges, that the plaintiff needed money and 
sought a loan of $150 from the defendant, and offered to se- 
cure it by a conveyance of the slave, who was worth $600, 
and that the defendant agreed thereto, if the plaintiff’s mo- 

ther would let the defendant have the negro for five months . 
in the year, to keep down the interest until the money should 
be returned, and that his mother, with the view to to relieve 
the plaintiff’s necessities, was prevailed on to give her assent 
thereto. And the bill charges, that the deed and agreement 
aforesaid, although unconditional in their terms, were exe- 
cuted upon the express agreement for the redemption of the 
slave upon payment of the principal money within ten years 
thereafter, and the extinguishment of the interest by the la- 
bor of the slave from year to year as aforesaid, the value of 
which labor greatly exceeded the interest. The answer de- 
nies, thatthe plaintiff ever applied to the defendant to bor- 
row money, or that he lent him any, or that there was an a- 
greement for the redemption of the slave under any circum- 
stances. And it states, that about the first of March 1834, 
the plaintiff proposed to sell to the defendant his interest in 
the slave at the price of $100: ‘That the defendant declined 
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June 1843the proposal, upon the grounds of the risk of the negro’s 
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Franklin death before that of Mrs. Franklin, who was a woman of ro- 
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Roberts. 


bust constitution, in good health, and residing in a salubri- 
ous region, and, if he should eversurvive her, that he might 
come into possession at so distant a day, and when so far 
gone in the decline of life, as not to be then worth the price 
and intermediate interest thereon, and he so stated tothe 
plaintiff: That a few days thereafter, thé plaintiff renewed 
his proposal, and the defendant again declined purchasing a 
contingent interest, so remote and precarious. But at the 
same time he informed the defendant, that he was willing to 
purchase the entire property in the negro, if he and his moe- 
ther would take a reasonable price. or, if she would not sell 
out entirely, that defendant would give $150 for the plain- 
tiff’s remainder, and the services of the negro for each year 
during her life after crop time, if Mrs. Franklin should, up- 
on conference with her, assent thereto. The answer states 
further, that the plaintiff then appointed to the defendant a 
day to come to his mother’s to learn her mind and conclude 
their negotiation in one way or the other: That the plaintiff 
fully understood the defendant’s propoSal, and that, on the 
appointed day, the defendant attended at Mrs. Franklin’s, 
and was then informed by the plaintiff and his mother, that 
they agreed to the sale upon the terms offered by the defend- 
ant: That the defendant then explained the contract dis- 
tinctly to Mrs. Franklin, for fear she might become dissatis- 
fied afterwards, and reminded her that the constant services 
of the slave might be necessary to her; but, that, with the 
view of aiding her son, she persisted in her assent to the 
sale, as the defendant would not get the negro until after he 
had completed the working of her crop: Upon which, the 
bargain was completed, the purchase money in part paid and 
the residue secured, and the deed executed, as an absolute 
and unconditional conveyance, and without any agreement, 
understanding or intention on the part of any person, that 
the plaintiff should have a right to redeem, and nosuch pre- 
tence was ever set up by the plaintiff, until the death of his 
mother, at an earlier day than had been anticipated, sugges- 
ted to him the thought. 
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The answer states the whole value of the negro not to ex- June 1843 
ceed $400, and that, considering the ages and health of Mrs. pranklin Franklin 
Franklin and the negro respectively, the remainder after her 
life estate was not worth more than $100. ‘The parties pro- Roberts 
ceeded to take proofs; of which but a small portion is of any 
weight. The file is loaded with numerous, badly taken, 
and unsatisfactory depositions to the character of witnesses, 
whose testimony in the case is itself of little or no conse- 
quence. T'he material evidence relates to the value of the 
respective interests in the slave, and the terms of the treaty 
between the parties, as understood by the witnesses. - Upon 
the former point there is a difference of opinion among the 
witnesses, and it is not wonderful that there should be, as it 
is not an easy matter to compute the value of a male slave 
at the meridian of life,who is not to fall into possession un- 
til the death of another healthy, though aged person. A 
few years and a slight accident might make the negro charge- 
able instead of valuable, and there are many persons of small 
capital, and others who need present labor, who would not 
purchase such an interest at all, or only ata very low price. 


‘Hence a remainder“of the kind is seldom the subject of 
traffic, unless the vendor be very needy, and, therefore, a 


sale of it should be viewed with suspicion, and relieved a- 
gainst, if advantage be taken of one’s necessities by buying 
ata great under value. But in this case the preponderance 
of the evidence as to the value supports the statements of 
the answer, as a large number of witnesses depose that 
they would not have given more than $100 for the remain- 
der, and but one says he would. Besides, this bill does ot 
seek to be relieved against this contract as a hard and un- 
conscientious bargain fora remainder, which the owner’s 
distresses obliged him to sell, but it seeks redemption as up- 
on a pledge or mortgage, or an agreement for the same, 
which, notwithstanding the form of the conveyance, the bill 
alleges was positively stipulated for, and the bill is framed 
with that view only. In such a case inadequacy between 
the sum advanced and the real value of the thing conveyed, 
is a circumstance, which, with others, furnishes evidence of 
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June 1843 the trne agreement, whether for an absolute purehase, or for 
"Franklin & Security. The onus is on the party who seeks to redeem, 
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Roberts. 


and, as has been often said, when the conveyance is abso- 
lute, and the answer, without evasion, plainly denies the a- 
greement for redemption, the proof for the plaintiff must be 
clear, consistent and cogent, composed of circumstances in- 
compatible with the idea of an absolute purchase, and leav- 
ing no doubt on the mind. Inadequacy of price by itself 
cannot have that effect, if it were established in this case, for 
there are many real sales at an under value. Besides, it on- 
ly furnishes an argument against the deed, as constituting 
an absolute purchase, and must yield to direct proof of the 
intentions of the parties by persons cognizant of the treaty. 
In this case there is a mass of such direct proof. It comes 
from three persons, who heard the first proposals at the de- 
fendant’s house, and from two others, who were present at 
the final bargain, and are subscribing witnesses to the deed. 
All these depose directly, that the whole dealing was for a 
sale, that at no time was a loan or pledge spoken of; that 
the defeadant declined buying the reversion by itself, at 
$100, because he would not deal for a pure contingency, but 
wanted something sure, as stated in the answer. Besides 
those witnesses, four others say that the plaintiff, when he 


' applied to the defendant for a redemption, admitted that 


there was no agreement for it, but said that, as his mother 
had died so soon, he thought the defendant ought either to 
let him have the negro back, or pay him a further price.— 
Against this evidence the plaintiff offers little, save the opin- 
ion of some persons, that the interests purchased by the de- 
fendant were worth somewhat more than he gave. But 
upon that the court could not declare it was not an absolute 
purchase, but must declare that it was, and so dismiss the 
bill, but, as the plaintiff was allowed to sue in forma pau- 
peris, without costs. , 


Per Curiam. Bill dismissed without costs. 
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JOHN H. DRAKE vs. JOHN RICKS & AL. 


Where upon a settlement made by a guardian of a ward with a succeeding June 1843 
guardian, the former gave the latter his bond for the balance found due to 
the ward, upon the latter agreeing to credit the bond with certain notes re- 
ceived from the administrator of the ward’s father, which were alleged to be 
bad, upon the former guardian’s delivering them ap; and after the bond was 
due, the latter guardian paid the bond over to the ward, without having 
given the credit, and the ward collected the whole amount by suit atlaw— 
Held that the former guardian was entitled, upon shewing that these notes. 
were worthless, to relief against the latter guardian to the amount of these 
notes, and to the same remedy against an assignee, to whom the bond had 
been assigned after it was due, notwithstanding the former guardian had not 
tendered the notes for several years, nor until after suit was brought against 
him. 





This was a bill for an injunction to stay proceedings on a 
judgment at law and for relief, filed in Nash Court of Equi- 
ty, and the injunction, on motion of the defendants, having 
been dissolved, the cause was continued over as an original 
bill. Having been set for hearing, it was, at Spring Term, 
1843, ordered, by consent of parties, to be transmitted to the 
Supreme Court. 

On the hearing, the following appeared to be the facts : 


Thomas Bryant administered on the estate of Guilford 
Atkinson, degeased, and, in the year 1827, came to a settle- 
ment of his accounts with the plaintiff, who was then the 
guardian of Sally G. Atkinson, an infant child and next of 
kin of Guilford Atkinson. Upon that settlement Bryant 
paid the distributive share of the infant, partly in money, 
and partly in bonds taken by him as administrator, which 
the guardian accepted without endorsement. In 1832, Drake 
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June 1843 resigned the office of guardian, and Bryant, who was the 
Drake gtand-father of the infant, was appointed in Drake’s stead, 


Vv 
Ricks. 


and on the 6th of August, 1832, they came to a settlement, 
and found a balance due the ward from Drake of $1646 99, 
for which he executed his bond payable to Bryant as guar- 
dian. Drake had previously collected the bonds, which he 
had received from Bryant as administrator, except three, 
namely, one on E. York $14 44, due 25th Dec. 1826, one 
on John Taylor for $24, given in November, 1823, and an- 
othe: on John Taylor and E. York for $2 60, given in 
March, 1€29. For those debts Drake clai ‘a credit in 
his settlement with the succeeding gua t the latter 
did not then allow it, because the bonds of 4 ren- 
dered on them could not then be returned to him, inasmuch 
as they were in the hands of the constable to whom the 
bonds had been delivered for collection. But Bryant gave 
Drake his engagement in writing, “that, as the said debts 
had not heretofore been paid, I am to credit the said Drake’s 
bond of this date for the whole amount of said claims, in- 
cluding compound interest thereon, or such part as may not 
be paid, if returned to me by said Drake.” In 1837, the 
ward married ; and her husband received from Bryant the 
plaintiff’s bond, and transferred it by delivery to the defend- 
ant Ricks, who-instituted an action of debt on it in the name 
of Bryant, and obtained judgment thereon. At the trial, 
Drake offered to return the bond of York, and judgments on 
the bonds of Taylor, and claimed a credit for them, but the 
court held that they could not be allowed as payments or 
sets-off, as they had not been returned before the pleas plead- 
ed, and the plaintiff at_law refused to allow the credit or 
make any deduction. Thereupon Drake filed the present 
bill for relief and an injunction for the amount of those debts, 
according to Bryant’s agreement, and therein alfeges that the 
debts were lost to him by reason of the insolvency of Tay- 
lor and the removal of York from this State to Alabama, 
and offers to deliver the bonds and judgments as he had be- 
fordone. Ricks and Bryant answered separately. The 
material parts of their answers are that York was solvent 
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and did not remoye to Alabama until 182S, or 1829, and that June 1843 
Taylor also was.solvent up to that .time, and that Drake” Drake 
might therefore have collected the debts with ordinary dili- nite 
gence, “aud they insist that after so great a length of time, 
from August 1832, to the trial of the suit at law in 1838, the 
plaintiff Drake cannot return the debts, but by his laches 
made them his own. 

Upon the coming in of the answers: the injunction was 
- dissolved. with costs. 

In April 1829, Drake obtained jadgments before a justice 
of the peace: against Taylor, on which several executions 
were issue were returned nulla bona. And it is estab- 
lished by” tory evidence, that Taylor was insolvent 
during the whole time Drake held his bonds.. He was the 
brother-in-law of Bryant, and they lived near each other, 
and all his property had been sold. A son-in-law purchas- 
ed his land and some of his slaves, and allowed him the use 
of them, for the. support of his family, and there is. no evi- 
dence that he owned any property, except that at one 
time out of the proceeds of the crop he purchased a 
mare for the use of the plantativun, but at what time does 
not. appear, nor that it was known to Drake or his consta- 


ble. 





No counsel for the plaintiff. 
B. F. Moore for the defendants. 


Rurrin. C. J. The Equity of the plaintiff against Bry- 
ant extends to Ricks, who took the bond after it was due, 
and indeed, without endorsement. - And as against Bryant 
we think the plaintiff is entitled to the relief he asks, 
For the grounds of that relief we need not go farther back 
than the agreement of August 6, 1832, It appears, indeed, 
that at no-time after 1826, was 'Paylor able to pay his debts. 
But however that may ‘have been in fact, it.is clear, that 
when Drake gave his bond, the parties considered. that he 
had aright to return as — the debts- which he had re- 
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June 1843 ceived as money, and as so much of the ward’sestate. It may 


Drake 


v 


Ricks. 


be that Bryant was not strictly bound to take them back.— 
We do not trouble ourselves with that enquiry. He did 
agree to receive them, and there is uo proof that he did not 
know the situation of the debtors, or that Drake represented 
his proceedings or the situation of the debte untruley.- The 
only condition was, that Drake was to return such as should 
not be paid. No payment was made, and it is very certain, 
that, since August, 1832, it has been out of the power of 
Drake to enforce the payment. Taylor has been all the 
time insolvent, and the answer states that York had before 
removed to such a distance as would render the expense of 
collection equal to the debt, or nearly so. This shews that 
the actual tender of the securities to Bryant would have 
been an idle ceremony merely, as they were worth nothing, 
and he must have known it. Ft is true, that without a ten- 
der the defence could not be available at law. But in this 
court the omission of it, whereby no prejudice arose to the 
other party, should not injure the plaintiff so far as to make 
him forfeit the amount of the debts, and can, at most, only 
affect the costs. The substance of the agreement, as we 
look at it here, is, that as the debts, which Bryant passed 
as good, had not turned out to be so, he would take them 
back. For ought that can be seen, they are just as availa- 
ble to him now, as they would have been, had the se- 
curities been put into his hands the day after he signed 
the agreement to enter a credit for them, if returned to him. 

We do not however approve of the plaintiff’s delay in 
closing the business, any more than the refusal of the other 
party to accept the papers, when tendered, and as both par- 
ties were to blame, we do not think it a case for costs to 
either of them. The decree must, therefore, be for the sum, 
which the plaintiff was compelled to pay on the dissolution 
of the injunction, with interest thereon from the day of 
payment, and for the costs then also paid by him, which 
must be restored to him; and there must be an enquiry to 
ascertain those sums. 


Per Curram. Decree accordingly. 
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JOHN CHESHIRE ts. BURCH CHESHIRE AND OTHERS. 


A Court of Equity has invariably entertained a bill by one, entitled to a per- June 1843 
sonal chattel in remainder after a life estate, to have the property secured ————— 
when it is alleged in the bill that it is likely to be lost by any means whate- 
ver. 

And when the particular property has been converted into another species of 
property by the tenant for life, or those who claim in privity with him, the 
remainder man may elect to follow and take the fund in its changed form; 
as for instance, when it has been removed out of the State and sold, he may 
claim the proceeds of the sale. , 


This cause having been set for hearing in Davie Court of 
Equity, at Spring Term 1843, was removed by consent of 
parties to the Supreme Court. The facts are stated in the 
opinion delivered in this Court. 


No counsel for the plaintiff. 
Caldwell and Boyden for the defendants. 


Danret, J. The plaintiff’s father, John Cheshire; in 
the year 1832, by will bequeathed two slaves, (Peter and Dice) 
to his wife Susannah Cheshire, (the plaintiff ’s step-mother,) 
for life, remainder to the plaintiff; and the executor assented 
to the legacy. The plaintiff in-his bill states, that the said Su- 
sannah, one of the defendants, in the year 1835, sold and con- 
veyed an absolute estate in and to the said slaves to the other 
two defendants, (Burch Cheshire being then insolvent,) with 
an intention that they might run them to parts unknown, so 
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June 1843as to cheat and defraud him of his interest in remainder.— ~ 


Cheshire 


v 
Cheshire. 


And that the defendants, Burch Cheshire and Henderson, 
each well knew the plaintiff’s interest in thesaid slaves, con- 
federated with the said Susannah, to defraud him of his 
rights and removed the said slaves and their increase out of 
the State, and to parts unknown. The plaintiff in his bill 
prayed that the defendants might be decreed to restore the 
said slaves, and that his interest in them might be secured 
and also for general relief. The bill was filed in the year 
1836, against the tenant for life of the slaves, and also a- 
gainst the other two defendants. - In the year 1837, the ten- 
ant for life died, and the bill was retained against the other 
two defendants. The defendant Burch Cheshire, (who is a 
brother of the plaintiff, and married the other defendant's sis- 
ter,) in his answer admits, that he purchased the slaves men- 
tioned in the bill, absolutely of Susannah Cheshire,) for 
$960: That he knew of the plaintiff’s interest in the same 
at the time of the purchase, and that he took the slaves to 
the State of Alabama, and there sold them to one Ivey. He 
denies that the other defendant, David Henderson, was con- 
cerned with him in the transaction. David Henderson an- 
swers, and says that he is ignorant of the matters charged in 
the bill in relation to the will of John Cheshire, Senr. and 
the provisions in thesame. He further sayeth, that he never 
purchased or offered to purchase the said negroes from Burch 
or Susannah Cheshire, either in this State or any where else. 
He says, that he moved some of his own slaves to Alabama, in 
the fall of the year 1835, in company with three of his neigh- 
bors, and that Burch Cheshire went in company with him, and 
the said Burch carried with him the negroes aforesaid in the 
bill mentioned: ‘That he, Henderson, lent him no assistance, 
except to haul a small bundle of clothes and occasionally a 
small quantity of provisions. He denies that he ran off the 
said negroes, or had any hand in running them off, but avers 
that they were removed by Burch Cheshire openly and pub- 
licly. He says, that he had no hand in disposing of the said 
slaves in the State of Alabama, and that he had no partici- 
pation in either the purchase or the sale of the said slaves: 
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That he was not present when Burch Cheshire sold the said June 1843 


slaves, but understood that he sold them to a man by the Cheshire 
name of Ivey. He denies, that he received the purchase mo- 
ney or any part of it, and he denies all fraud, he. 

There is a replication to the answers. 

As to the defendant Barch ‘Cheshire, the proof is clear, 
that he knew of the plaintiff’s .remainder in the slaves, and 
that he combined with Susannah (Cheshire, the tenant for 
life, to remove. said slaves beyond the limits of this State, 
with an intent to deprive the plaintiff entirely of any bene- 
fit he had in them. ‘The purchase money paid to Susannah 
for the entire interest in the slaves, was $960. - She execu- 
ted a bill of sale for the-slaves tu. Burch Cheshire, a man 
well known to her to be entirely insolvent, who went in com- 
pany with Henderson to Alabama, where the slaves. were 
sold to the sister of a man by the name of Ivey, for $2100. 
The next question to be considered is, what share or parti- 
cipation did David Henderson have in this purchase and 
sale? The proofs in the cause are satisfactory to the court, 
that Burch Cheshire had married Henderson’s sister, that he 
was insolvent, and that he lived near Henderson in. Mecklen- 
burg County: That the plaintiff and Susannah Cheshire 
lived sixty miles off in Davie county: That Henderson 
came there twice very shortly before this transaction, making 
enquiries if there were slaves in that neighborhood that 
could be purchased. ‘Te proof is satisfactory, that he well 
knew these slaves, and knew both the plaintiffs and Susan- 
nah Cheshire’s separate interest in the same, as‘he had been 
teld of it, and he farthermore had heard the will of John 
Cheshire read over, by a man at whose house he staid in 
Davie county. He had himself made proposals to purchase 
the life estate of Susannah and the remainder of the plain- 
tiff ; he had said that each of these persons asked as much 
for their separate interest, as. if the whole interest. in the 
slaves belonged to each. Immediately thereafter, Susannah 
Cheshire with Burch Cheshire, who had come -into Davie 
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June 1843 county, carry the s!aves to Burch Cheshire’s house, (near to 


Cheshire 
v 


Cheshire. 


Henderson’s,) just before Henderson was about to start bis 
wagons and slaves to Alabama. Burch is insolvent, Hen- 
derson is wealthy ; there is then paid to Mrs. Cheshire $960 
for the absolute property in the slaves,.a bill of sale is given 
to Cheshire, and Henderson witnesses it. ‘Then Cheshire 
and the said slaves go on to Alabama in company with 
Henderson ; Henderson’s wagons carrying some of his 
clothes, and some of his provisions ; Burch having neither 
horse nor wagon. In Alabama, the slaves were sold to one 
Ivey for $2100, and a bill of sale for the same executed to 
Ivey’s sister by Burch Cheshire, and Henderson being then 
present becomes the subscribing witness. Ivey’s deposition 
has been taken, and he deposeth that he purchased the said 
lot of slaves for the aforesaid sum, of both Burch Cheshire 
and David Henderson, that he paid the money to Cheshire, 
but Henderson said that he was to have a part of it, but how 
much, or whether because he was concerned in the sale, or 
because Cheshire owed him, Henderson did hot say. All 
this testimony is sufficiently strong to induce us to declare 
that both of the defendants were purchasers of the slaves 
from Mrs. Cheshire, with full notice of the plaintiff ’s inter- 
est in the same. Where did the inselvent Burch Cheshire 
get $960, to advance to Mrs. Cheshire? There is no evi- 
dence on this score offered by the defendants. The infer- 
ence is irresistible, that Henderson (who before had been 
endeavoring to purchase these very slaves,) advanced the 
money; in fact that Henderson was the purchaser, and 
Cheshire, because of his insolvency, put forward to disguise 
the transaction, especially as on Cheshire’s return to the 
State, he is found equally insolvent and without money. It 
the defendants purchased only the life estate of Mrs. Chesh- 
ire, the plaintiff had a right to file this bill at-the time he 
did, to have his remainder secured. The defendants, (with 
full notice of the right, when they purchased the slaves,) are 
to be considered by this court as standing in the same situa- 
tion as their vendor. It is true, that the assent of the execu- 
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tor to the legacy, turned the particular estate and the remain- Je". '843° 


der in the slaves, into legal estates. Whether or not the 
plaintiff might, at the time he filed this bill, have brought 
an action at law, and recovered damages for an injury to his 
remainder, it is certain that a Court of Equity has invaria- 
bly entertained a bill by the remainderman in a personal 
chattel, to have the thing secured, when it is alleged in the 
bill that it is likely to be lost by any means whatever. E- 
quity can, in such cases, give a more complete and sutstan- 
tial relief than a court of law can. And when the particu- 
lar property has been converted into another species of pro- 
perty by the tenant for life,-or these who claim in privity 
with him, the remainderman may elect to follow and take 


Cheshire 


v . 
Cheshire. 


the fund in its changed form. Thus, when a factor was . 


employed to sell clothes for cash, and he sold the articles on 
a credit, and died before receiving the money, it was held 
that the money belonged, in Equity, to the factor’s employer 
and not to his executor. Burdett v Willet,2 Vern. 638.— 
Swin on Trusts, 201. We know that a cestui que trust 
may follow the fund, and take it in its changed torm. And 
the principle applies, not only to express trustees, but also to 
such as are clothed with the same character by construction 
of law; as if a person purchases an estate with another 
man’s money entrusted with him. Docker vy Somers, 2 
Myl. and Th. 664. Swin 290. The defendants are una- 
ble to get back the slaves from the present holders, either in 
law or equity: therefore the plaintiff cannot get relief on the 
particular prayer in his bill. But he now elects to take the 
purchase money received by the defendants, and claims this 
under the prayer for general relief. And we are of the o- 
pinion, that he is entitled to it, with interest on it from the 
death of Mrs. Cheshire. The defendants will be allowed a 
reasonable compensation for the trouble of carrying the 
slaves to Alabama and selling them, and bringing back the 
money. It will be ‘seen that we have regarded Ivey asa 
competent witness, notwithstanding the objection made to 
the reception of his testimony. We regard that the objec- 
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June 1843 tion as going to his credit only, for it does not appear that 
the conveyance was made to him, or that he claims the title 


v to or has the possession of the slaves, and we do not see 
how he can derive any direct benefit from the decree that 


may be rendered in this cause. 


Cheshire 


Per Curiam. Decree accordingly. 
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_THOMAS W. HUDGINS, AD’OR. &c vs. BENJAMIN WHITE. 

Where the bill is for the execution of a trust, and circumstances are disclosed June 1843 
which tend to shew that the trust was created for the purpose of defeating ~~~ 
creditors, yet if such fraud is not directly alleged either in the bill or an- 
swer, the Court will take no notice of it, but will proceed to decree an exe- 
cution of the trust, if properly established by proofs. 


This cause having been set for hearing, wastransmitted by 
consent from the Court of. Equity of Chowan County, at 
Spring Term 1843, to the Supreme Court. The followiug 
case was presented by the pleadings and proofs : 

In December 1829, there were judgments agesinst Jesse 
Hudgins, then.of Gates county, to.much more than the val- 
ue of all his property, and sales were appointed to be made’ 
on the executions on the 21st day of that month. A few 
days before the sale, the wife of Hudgins wrote to the de- 
fendant, (who was her brother and resident in an adjoining 
county,) giving him information thereof, and requesting him 
to attend the sale aud purchase some necessary articles for 
the support of the family. She also mentioned to him that 
her husband had sold a negro for $250, “of which,” says 
the letter, “I never saw one cent. But I want you to come 
and see if you cant get him to make something over to you- 
for my support, for if he does not I shall have nothing to 
support my children. I depend on you as a friend.” The 
defendant being confined by sickness could not go, but au- 
thorized another person to make such purchases as his sister 
should direct. Hudgins was a farmer in moderate cireum- 
stances and every thing he had was sold, and the defendant’s 
agent purchased, at very low prices, articles to the amount. 

T3 
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' ‘Tune 1843 of $228 33, consisting of indispensab!e house-hold furni- 


ture, provisions, a horsé, eow and calf, some plantation uten- 
Wits sils, including also a negro woman at the price of $55 01, 
* and a negro boy named Wilson, about 19 years of age, at 
the price of $41 01. ‘The bill charges, that it was agreed 
between Hudgins and White, that the property should be 
bid off in the name of the latter and held in his name, but 
for the use of Hudgins and his family, and that Hudgins 
should then furnish as much money as he could towards pay- 
ing for it, and the residue of the money be ‘advanced by 
White, for which the property was to stand as a security. 
In a short time after the sale, Hudgins paid White $70, on 
account of the purchase, and delivered to him some articles 
to the the value of $26 more, and, in August succeeding, 
White gave a receipt therefor to Mrs. Hudgins, as having 
been received of her “in part payment of the cliattel pro- 
perty” bought at the sale. 'The possession of all the proper- 
ty was retained by Hudgins until his death in 1835, and af- 
terwards by his family until 1837. At this latter period the 
defendant was called on for payment of some medical bills 
for attending on the negroes, which Mrs. Hudgins was una- 
ble to pay, and the defendant then took the negro Wilson in- 
to his possession, and has retained him or hired bim out ever 
since ; still, however, not removing or interfermg with the 
other property. ‘The bill then states, that the plaintiff had a 
judgment against Jesse Hudgins for a large debt due before 
December 1829, which remains unsatisfied, and that there 
are no effects of Hudgins out of which it can be satisfied, 
save only those purchased as aforesaid by the defendant.— 
In May 1839, administration of the estate of Hudgins was 
granted to the plaintiff, and afterwards he filed this bill, in 
which he prays that the defendant may be decreed to. sur- 
render to the plaintiff the negro Wilson and pay over to him 
all his hires, and also release the other property bought by:. 
him. 
The answer states, that the defendant did not expect his 
agent to purchase the slaves at the sale, but only such things 
as were absolutely necessary for his sister and her children, 


Hudgins 
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bat that as he had not restricted the agent, he felt obliged to June 1843 





take and pay for the slaves as well as the other things. It pruagios- 


v 


denies that any communication passed between Hudgins 
and himself on the subject before the sale, or any oth- 
er member of the family, except Mrs. Hudgins, as be- 
fore mentioned. And it states, that as to the furniture, 
provisions and other necessaries for living, he intended them 
as a provision for his sister and her children from himself, as 
far as they might not be able to pay for them, and that he 
gave the receipt for the sum of $96, paid to him, for the 
purpose of satisfying her, that she should have those ar- 
ticles, _ 

The defendant says, he did not understand her as wishing 
to have the negroes, and that he did not intend to give her 
to understand that he would surrender them, and hence he 
expressed that the money was in part payment for the “ chat- 
tel property,” meaning thereby the other articles, besides the 
slaves. But the defendant admits that he did not take away 
the negroes until 1837, being willing that Hudgins and his 
family should have the benefit of their services, and that he 
then took away Wilson alone for the reasons before men- 
tioned, and has since hired him out for $75 per annum. 


There was a replication to the answer. 

The depositions introduced by the plaintiff supported the 
allegations contained in the.bill. There was other testimo- 
ny, but it related principally to matters of account, should 
the Court declare the trust established and order an ac- 
count. ein 


Iredell for the plaintiff. 
A. Moore & Kinney for the defendant. 
Rurrin, C. J. Upon the circumstances as disclosed by 


the pleadings, there could be little hesitation in decreeing a 
redemption of the slaves, as well as the other things, pur- 
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June 1843 chased by the defendant. But if it were possible to doubt 
Hudgins Upon the case, as made in the bill and answer, the proofs 


v 
White. 


make the plaintiff’s right manifest. It is stated by the de- 
fendant’s agent, that, at the time of the purchase, money was 
placed in his hands, about $70, belonging to Hudgins, to- 
wards paying for the purchases, and that, at the instance of 
Mrs. Hudgins, hé bought the negroes for the benefit of Hud-. 
gins’ family, as he did the other articles, and that he bought 
all very low in consequence of making it known, that he 
was bidding forthe defendant for the benefit of the family. 
The witness states, that Hudgins used that money, the $70, 
in payment for his purchases. If to these circumstances be 
added the subsequent use and dominion over the negroes, 
there cannot be a doubt, that the defendant meant the whole 
as a donation from himself, or at the most to hold the pro- 
perty as a security for his advances, with liberty to his bro- 
ther-in-law to redeem. Indeed, the counsel for the defend- 
ant did not contest the right to redeem, so much upon the 
ground, that his purchase was absolute, as because the bill 
shews, that it was a fraudulent contrivance to protect the 
property from the creditors ot Hudgins, under the cover of 
a purchase by the defendant, really though secretly, in trust 
for Hudgins. If such were the case, the court could give 
no relief to either party to the dishonest agreement, and it 
struck us at the opening of the case, that the bill was drawn 
with that view, as no other motive for stating the plaintiff to 
be a creditor could be imagined. Upon a more careful read- 
ing of the bill, however, it would seem that the pleader was 
cautious not to make the needful allegation, that the pur- 
chases were made upon the imputed trust with the intent to 
hinder or defraud creditors. 

The acts themselves may be evidence of such an intent, 
but they may likewise have been innocent and truly and 
openly to constitute a security for the deferdant’s advances, 
with an open and honest trust beyond that, for Hudgins ; and 
without a direct averment of the covinous purpose, it cannot 
be assumed or acted on by the court. The bill, therefore, 
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does not state a case of fraud against creditors, and it is not June 1843 
necessary to consider the effect on the right to redeem, if the Hudgins 
bill had sostated. Nor does the answer place the defence _¥ 

on that ground, but solely on that of the defendant's purcha- 
ses heing absolute and for his own use, without any trust for 
Hudgins, or use in the property to him or his family, except 

as the defendant might gratuitously allow. To that defence 

the receipt of the money of Hudgins, as a payment for the 

articles purchased, is a complete answer, in connexion with 

the other facts before spoken of. Therefore the plaintiff, as 

the administrator of Hudgins, must be declared to be enti- 

tled to redeem on the usual terms, and there must be a re- 

ference to take the accounts, 


Per Curiam, Decree accordingly. 
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NATHAN MOORE we. JOHN REED. 


June 1843 If @ person, while he is in a state of intoxication; is imposed upon and induc- 
ed to enter into a disadvantageous agreement, yet if, after he becomes sober, 
he ratifies such agreement by giving a bond or deed in pursuance thereof, 
the court will not interfere to relieve him. 

Mere folly in making an agreement, without fraud, is no ground for relief in 
Equity. 

Where a person, who has been induced by fraud or imposition to purchase 
property, afterwards parts witli the property, so that he cannot pat the ven- 
dor in statu quo, the court will not rescind the contract, except in some 
cases whore the party was continuing under the same pressure of distress at 
the time of parting with the property as operated upon him at the origin of 
the transaction. 


This cause having been set for hearing in Rockingham 
Court of Equity, at Spring Term, 1843, upon the bill, an- 
swer and proofs, was removed by consent of parties to the 
Supreme Court to be heard. 

The facts stated in the pleadings will be found at large, 1 
Ired. Eq. Rep. 419, a motion to dissolve the injunction which 
had been granted in this case having been determined at 
June Term, 1841, of the Supreme Court. The substance 
of the proofs, upon which the cause was now heard, is set 
forth in the opinion delivered in this Court. 


Morehead for the plaintiff. 
Graham for the defendants. 


Daniet, J. The substance of the bill and answer is 
stated in 1 Iredell’s Equity Rep. 419. 
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After the dissolution of the injunction, the plaintiff re. June 1848 
tained the bill and replied to the answer. And itnoweomes moore 
on to a hearing on the proofs taken by the parties. We have ms 
examined all the evidence in- the’ caGse, and it proves, that 
the plaintiff was but a farmer in the neighborhood, upon a 
small scale ; that he had no skill in- mercantile business ; 
that-he was very deficient in the knowledge of arithmetic 
and reading and writing. He went to the store of the de- 
fendants on n eertain day ‘in April 1840, und was then per- 
fectly sober, and he there drank some ardent spirits with 
several other persons, and although somewhat excited by 
drink, he was not so far intoxicated as to be deprived of his 
understanding. The spirits were farnished by the defend- 
ants in the ordinary course of their dealing, and not with a 
view to intoxicate the plaintiff or to induce him to enter in- 
tothe contract, which he shortly thereafter did. - After can- 
die light that evening, the plaintiff, being in the store, pro- 
posed to'sell A. Reed three slaves; when he was told by 
Reed that he had no money, but that he would purchase the 
slaves if the plaintiff would take goods in payment. -Where- 
upon the plaintiff, after looking at the shelves which held 
the goods, and also at the goods that were behind and un- 
der the counter, offered to purchase the whole stock of goods 
then on hand, and the unexpired lease fora year of the 
store-house. After some higgling between the parties, a 
bargain was finally made and the price fixed at $2,300, to 
be paid in part by the said lot ef staves at $900, and the plain- 
tiff’s bond for $1,400, to be secured by a deed in trust on his 
real and personal estate. This being concluded upon, the 
plaintiff insisted that the bargain should be closed that night; 
and he thereupon entered into a written agreement in the 
penalty of $2,000, to complete the said ocntract. The 
plaintiff then, that night, took into his possession the key of 
the store. The plaintiff remained that night at a tavern 
close by the store, where he did not drink any spirits, and 
the next morning he arose and went to the store, and with 
the assistance of A. Reed proceeded to act as the owner, and 
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June 1843 to sell goods to customers. And during that day, when so- 
Moore we ber, he executed to the defendant his. bond for $1,400, and a 


deed in trust on his real and personal estate, as a security 
for its payment, and also bills of sale for the slaves at $900. 
On the third day he delivered the slaves to the defendants. 
On the fifth day he made an additional purchase of the de- 
fendants of a parcel ot goods and merchandize, not iacla- 
ded in the first purchase. After he had acted in the busi- 
ness of merchant for three. weeks, he proposed to the de- 
fendant to rescind the contract, giving as a reason, that a son 
of his, who lived in the western country had written to him. 
to come and reside there, and that he wished todo sg. This 
proposition was declined by the defendants. The plaintiff 
continued in the business for the space of five or six weeks, 
when he either sold out to his son, or he and his son sold 
the goods at vendue, The evidence, though not satisfacto- 
ry to shew the actual value of the goods so bought in the 
gross, renders it exceedingly probable that they were worth 
considerably less than the price given for them. On the 
17th day of September, 1840, this bill was filed, praying,the 
court to rescind the contract, and for general relief. Whe- 
ther a Court of Equity could have aided the plaintiff, if he 
had, in a reasonable time after discovering that he had been 
imposed upon in the contract, insisted on an abandonment 
thereof and applied to be released therefrom, is a question 
not now necessary for us to decide. For the subsequent aets 
of ‘the plaintiff, when he was undoubtedly sober, did, in our 
opinion sufficiently confirm and validate the contract. And 
if a person will enter into a hard bargain with his eyes open, 
equity will not relieve him, unless he can shew fraud in the 
party contracting with him, or undue means to draw him 
into the agreement, Willis v Jernagan, 2 Atk. 251. Mere 
folly in making an agreement without fraud, is no ground 
for relief in equity, Millnesa v Cowley, 8 Price 620. Again, 
the plaintiff had sold the property before he filed his bill, and 
thereby put it out of his power to place the defendants in 
statu quo. The courtis not disposed to reseind a contraet. 
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in such a case, unless a plaintiff is continuing under the Jane 1843 
same pressure of distress at the time of the sale as he was” yy... 
at the origin of the transaction, as in the case of expectant _ v 
heirs, dealing with their expectances for less than their val. "** 
ue, under the pressure of distress. King v Hamlet, 2 
Myln- & K. 456. Mill v. Morley, 9 Ves. 478. Gowland 

v Defaria, 17 Ves. 20. Drewey on Inj. 16, 18. 

We think the bill must be dismissed. 


Per Curiam. Bill dismissed. 
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SAMUEL FLEMING AND OTHERS vs. BENJAMIN BURGIN, SEN. 
AND OTHERS. 


June 1843 Under the act passed in 1829, Rev. Stat. c. 37, s. 24, registration is an essen- 





tial ingredient in a mortgage or deed of trust, to make it that iastrument or 
constitute it a deed or security, as against a creditor or purchaser. 

Therefore notice of an unregistered mortgage or deed of trust constitutes no 
ground for relief in Equity against ome who takes a subsequent mortgage or 
deed in trust, and first registers it, unless the first morgagee or trustee has 
been prevented from registering by the fraud of the other. 

Where a statute declares that a deed or other instrument shall not be valid “ at 
law,” it does not mean simply that it shall be held invalid in a court of law 
only, but invalid in all courts. “ At law,” is not an expression, which in a 
statute signifies merely a legal tribunal as distinguished from an equitable 
jurisdiction, but, generally, our system. of jurisprudence, whether legal or 
equitable. 

In these cases where notice of an unregistered deed will entitle the party to 
relief in Equity, it must be clearly shewn that such notice of the contents 
of the instrument, as to the subject and purposes of the conveyance, and of 
the intention to rely on it asa conveyance, substantially reached the party, 
in pais, as would be derived upon those points from the registry itself. 


This cause having been set for hearing at the Spring 
Term, 1843, of the Court of Equity for Burke county, was 
then removed, by consent of the parties, to be heard in the 
Supreme Court. The following is a summary of the mat- 
ters stated in the pleadings : 

The bill is filed by Fleming and Lewis, and states that on 
the 18th day of November, 1837, the defendant, Benjamin 
Burgin the younger, of Burke county, being indebted to 
each of the plaintiffs, Fleming and Lewis, who also resided 
in Burke, and to sundry persons named, residing in Charles- 
ton in South Carolina, in certain sums therein mentioned, 
did, for the purpose of securing those several debts, convey 
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and assign by deed to the plaintiff Fleming, certain slaves June 1843 
and other chattels in Burke county, in trust to sell the spe- jp) Flemi 


cific articles and cellect the debts, and thereout pay all the 
debts in the deed mentioned: 'That all the creditors men- 
tioned in the deed have been paid, except the plaintiffs, Flem- 
ing and Lewis; to the former of whom the sum of $1,000, 
or thereabouts, is due on sundry bonds and judgments, and 
to the latter, about the same sum. The bill charges that the 
deed was executed in Charleston, and that the plaintiffs 
were, in consequence of that, unable to have it proved and 
registered in Burke immediately, but had the same done on 
the 20th of Deceber, 1837. The bill then states, that im- 
mediately after the executing of the deed to Fleming in 
Charleston, B. Burgin, Jr. returned to his residence in Burke, 
and on the 4th of December, 1837, there made to Benjamin 
Burgin, the elder, another deed of mortgage and assignment 
of the same slaves, chattels and debts, and also others, to se- 
cure to him the payment of the sum of $3,700, pretended to 
be due him. And the bill charges, that the said debt was not 
truly due to B. Burgin, Sen., and that the deed to him was 
executed with the fraudulent intent to delay and hinder the 
creditors of B. Burgin, Jr., and particularly to defeat the dged 
before made to Fleming, and so is void as against them.— 
And the bill further charges, that B. Burgin, Sen. had ex- 
press notice of the deed to the plaintiff before he took his 
mortgage, and that he fraudulently had his assignment 
proved and registered on the Sth of December, 1837, for the 
purpose of defeating the prior deed to F'leming, or postponing 
the satisfaction of the debts due to the plaintiffs until the 
debt to himself should be discharged out of the effects as- 
signed. ‘The bill also charges, that the chattels and effects 
assigned to B. Burgin, Sen. are of value sufficient, if pro- 
perly managed and accounted for, to discharge all the debts, 
as well those of the plaintiffs respectively as that to B. Bur- 
gin, Sen. ‘The bill is brought against both of the Burgins, 
and the prayer is that the plaintiffs may be let in upon the 
effects preferably to the mortgagee, B. Burgin, Sen., and like- 
wise that an account may be taken of the debt to that per- 


Burgiti 
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June 1843 son, and if he should be entitled to the preferable satisfac- 
Fleming tion, that, after his debt shall have been discharged, those to 


Burgin. 


the plaintiffs may also be raised out of the effects. 

Both of the defendants answered. B. Burgin, Jun. denies 
that he owed the plaintiffs the debts mentioned in the deed, 
and says that he owed Fleming not more than $350, but 
does not speak of the amount due to Lewis. He also de- 
nies that the deed of the 18th of November to Fleming was 
executed, really as asecurity to be enforced for the debts 
therein named, and says, that being in Charleston with Flem- 
ing, who lived near him and knew his affairs fully, and be- 
ing then much indebted to divers persons who threatened to 
arrest him, he was persuaded by Fleming to execute a con- 
veyance for some property, which should satisfy the credit- 
ors residing there, and induce them to allow this defendant to 
return home, after which the deed, having answered its end, 
might be destroyed. He further says, that he was induced 
by his distresses and those persuasions to yield his assent to 
the proposed measure ; and that, thereupon, Fleming pre- 
pared the deed, in which he untruly stated the debt to him- 
self to be larger than it was, as aforesaid, and this defendant 
executed it, solely with the view and for the purpose last 
mentioned, and with the distinct understanding with Flem- 
ing that the deed should not be registered or anywise put 
in force, but should be cancelled as soon as this defend- 
ant should get home, and that he should then be at liberty 
to sell or otherwise dispose of his property as he might 
think best, for the purpose of paying or securing any of his 
debts, and answering any other purpose he might have.— 
He further states, that he has in fact paid the creditors in 
Charleston, as he, at the time, intended: And that, being so 
authorized by the agreement between Fleming and bimself, 
he executed the mortgage to the other defendant on*the 4th 
of December to secure the debt mentioned to that defendant, 
the whole of which was just, and not to defeat the deed 
to the plaintiff; and that he then informed the other defend - 
ant, B. Burgin, Sen’r., that he had executed the deed to the 
plaintiff, and the circumstances under which, and the pur- 
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poses for which it was done, all as by him before set forth, June 1843 
and that, accordingly, he was at liberty, notwithstanding the pieming 


execution of the said deed to Fleming, to make any other 
disposition of his property which would promote his inter- 
est. , 

The other defendant, B. Burgin, Sen’r. states how the debt 
to himself arose, and that the whole of it was justly due, 
and that finding the debtor in failing circumstances, he took 
his mortgage and assignmenit truely for the purpose of secu- 
ring himself, and not for the purpose of defeating any credi- 
tor of B. Burgin, Jun’r. He denies that, at the time of tak- 
ing his deed, he had any notice, directly or indirectly, express 
or implied, of the execution or existence of the deed to 
Fleming, except what he derived -from the other defendant, 
and the information of that transaction, thus derived by this 
defendant from the other-defendant, was as is set forth in the 
answer of that defendant, B. Burgin, Jr. B. Burgin, Sen’r. 
further states, in particular, that when the deed to himself 
was read, B. Burgin, Jr. informed him, that he had made a 
mortgage to Fleming in Charleston, reciting among other 
things a debt of $350, and that he executed it for the pur- 
pose of making his creditors in Charleston easy until he 
could get away, and that it was agreed between Fleming 
and himself, B. Burgin, Jr., that the former could surrender 
the deed as soon as they returned home, and this informa- 
tion, this party says, he believed at the time he received it 
and still believes, and therefore insists on his own priority. 
The answer then states, that the defendant is unable to set 
forth what sums can be realized from the property and debts 
assigned to him, and states the reasons why he is so unable, 
and it submits, if there should be a surplus after paying his 
debts, to.apply it as the court should direct. 

To these answers replications were entered, and the parties 
proceeded to take their proofs, which are noticed, so far as 
material, in the opinion delivered in this Caurt. 


Caldwell for the plaintiffs. 


Alexander for the defendants. 


Burgin. 
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Rurrin, C. J. The execution of the deed from the one 
Bargin to the other, at the period of its date and the justice 
of the debts thereby secured, are fully proved, and indeed 
were admitted on the hearing. The case therefore turns on 
the effect, which, notwithstanding the prior registration of 
that deed, notice, at the time it was taken, to the creditor of 
the previous deed, under which the plaintiffs claim, will have 
in postponing the last mortgage; and whether, if any no- 
tice will have that effect, the notice in this case was suffi- 
cient. The act of 1829, Rev, Stat. c. 37, s. 24, enacts, that 
no deed of trust or mortgage shall be valid at law to pass 
any property, as against creditors, or purchasers for a valua- 
ble consideration, but from the registration of such deed.— 
The act, therefore, takes away the relation of the deed to 
the period of its execution, which arose under the former 
statutes upon its registration in due time, by declaring that 
it shall be valid, “but from the registration.” We have a 
strong impression, also, that the Legislature intended to make 
the registration indispensable to the operation of the deed in 
all instances, not merely as a ceremony requisite in point.of 
formality to make it evidence, but as entering into the con- 
stitution of the deed, as an instrument set up against a cred- 
itor or purchaser from the mortgagor. The policy of the 
register acts is, first to give notice of conveyances and in- 
cumbrances, and, secondly, to exclude the necessity of parol 
proof upon the question, whether another person had or had 
not notice. It was well known tothe Legislature, that, not- 
withstanding the former legal provisions on this subject, it 
had become a rule of the Court of Equity, that notice of a 
prior unregistered incumbrance, which notice might be 
proved by parol, would give relief against a subsequent deed, 
first registered ; and, consequently, that many persons kept 
their incumbrances in their pockets, and registered them on- 
ly when they wished to use them, as they might do from 
the length of time allowed in the register acts, and in those 
giving further time for that purpose. From this practice 
many evils arose, as there might be vague rumours of in- 
cumbrances, of which there was no means of knowing the 
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particulars. ‘To remedy them, the Legislature first passed June 1848 
the act of 1820, requiring mortgages and deeds of trust tO Fieming 


be registered withia six months, and enacting, that if not so 
registered, they should be held, as against creditors and pur- 
chasers, utterly nul! and void: Then followed the act of 
1829, whereby the Legislature, not content that there should 
be any delay in registering, destroys all relation of the deed, 
and says it shall not operate until, or “ but from” its regis- 
tration. It would seem that the Legislature could not more 
emphatically declare, that the fact of registration was re- 
quisite to perfecting the deed as against the protected per- 
sons, and that nothing should supply the place of it as a- 
gaiust those persons. ‘There is a constant suspicion of those 
instruments discovered, as pervading all our legislation con- 
cerning them, and in the acts, subsequently passed, to give 
further time for registering conveyances, deeds of trust and 
mortgages are uniformly excepted. We doubt not, that 
fraud would take a case out of this act, as out of any other 
intended for the protection of particular persons. We mean 
a fraud committed by one in being the cause, why the deed 
of another was not registered ; for he, who prevents an act 
from being done, ought not to insist upon an advantage from 
its not having been done. But it is so easy to registera 
deed of trust or mortgage under the act of 1829, which al- 
lows it to be proved in the Clerk’s office and makes the de- 
livery tothe register registration, McKennon v McLean, 2 
Dev. § Bat. 79, that it must be deemed the most gross neg- 
ligence to omit it, and so strongly argues a purpose not to 
let the world have that exact knowledge of its contents, 
which the law intended, as justly to raise a presumption that 
the deed never was relied on as a security; or that it had 
been abandoned. No stress can be laid on the expression in 
the act “ valid at law,” as recognizing a validity in equity 
or as intentionally leaving it to a Court of Equity to sup- 
port the deed without registration. inasmuch as the Legisla- 
ture could not suppose a Court of Equity would defeat the 
policy of a statute by construction, more than a Court of 
Law would, and, moreover .“ at law” is not an expression, 
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June 1843 which, in a statute, signifies merely a legal tribunal, as dis- 


Fleming “guished from an equitable jurisdiction, but generally, our 
a system of jurisprudence, whether legal orequitable. From 
urgin. 


the policy which, certainly, dictated the act, and the pecu- 
liar provisions of it, the Court is forcibly led to conclude 
that registration is an essential ingredient in a mortgage or 
deed of trust to make it that instrument or constitute it a 
deed or security, as against a creditor or purchaser. 


But if it were otherwise, and we do not find it necessary 
in this case to say, positively, that it is not, we hold, that 
though notice may deprive a subsequent purchaser of the 
protection of the act, yet the notice here is not sufficient for 
that purpose. Lorp Harpwick, in Leneve v Leneve, 3 
Atk. 646, laid down the rule, which has been since followed, 
that notice of an existing unregistered deed bound one, who 
took a subsequent one and first registered it. ‘That, certain- 
ly, tended to subvert the register acts, as allowing parol evi: 
dence to shew that knowledge of the deed in pais, which 
could be derived from the registration, and it would effect- 
ually subvert them, if, as in ordinary cases of notice of a 
prior equity, a notice of any thing, that would lead to en- 
quiry, were held to be sufficient notice. Fortunately a case 
came before the same great Judge, which called for his opinion 
on that point. Hine v Dodd, 2 Atk.275. Iv it he informs 
us, that as the act of parliament was positive and made.to 
prevent perjury from contrariety of evidence, he could not 
overturn the act upon suspicion of notice, though a strong 
suspicion, but only for apparent fraud. -He says, the only 
cases that had been decided, were cases of fraud, though he 
adds, that possibly, there may have been others upon notice, 
divested of fraud, but then, the proof must be extremely 
clear. He, therefore, qualifes the rule, that frand is neces- 
sary, by the expression, “or clear and undoubted notice :” 
which can mean no less than a full knowledge of the eon- 
tents of the deed, and that the person omitted to register it 
merely from inattention or inability, and not because he has 
abandoned it and does not mean to register it atall. For in 
that case,.though his Lordship declared, “the answer loose,” 
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and that there were-stfong circumstances of notice, he yet Jone 1008 June 1843 
dismissed the bill upon that part of the case. That the doc- Fieming Fleming 
trine of that case is correctly understood, as here represent- meee 
ed, is, we think, clearly to be collected from what has been orga 
said in subsequent cases, after the subject had been long and 
thoroughly considered. In Wyatt v Barwell, 19 Ves. 435, 
the Master of the Roils, afier mentioning the doubts enter- 
tained of the propriety of having suffered the question of 
notice to be agitated against one, who had registered his deed, 
proceeds “to state what he ‘considered the rule thas: The 
courts have said, we cannot permit fraud fo prevail, and it 
shiall only be in cases, where the: notice is so clearly proved 
as to make it fraudulent in the purchaser to take and regis- 
tera conveyance in prejudice of the known title of another, 
that we will suffer the registered deed to be affected. Even 
with that limitation, he thought the efficacy of the register 
acts considerably lessened, as no one can tell what may 
truely or falsely be given in evidence, or what may be the 
effect of the evidence in the mind of the Judge. But final- 
ly he concludes by saying, that it. is only by actual notice, 
clearly proved, that a registered conveyance can be post- 
poned; and that even a lispendens will not amount to no- 
tice for that purpose. Again, in the previous case of Jol- 
land v Stainbridge, 3 Ves. Jr. 478, the regret is expressed, 
that the statute had been broken in upon by parol evidence, 
and the satisfaction of the Judge, that Lonp Harpwicxy, 
as he understood him, had in Hine v Dodd said, that “noth- 
ing short of actual fraud would do.” And what the master 
of the rolls deemed fraud-in this case, we cannot misunder- 
stand, when we find him saying, “ it is clear; that it must be 
satisfactorily proved, that the person, who registers the sub- 
sequent deed, must have known exagily the situation of the 
persons having the prior deed, and, knowing that, register- 
ed in order to defraud them of that title he knew at the 
time was in them.” ‘These cases leave no doubt of the kind 
of notice or fraud on the prior encumbrance, which will re- 
instate him in his preference. tis called sometimes “ ac~- 
tual notice” to be clearly proved, and sometimes, “exact 
¥3 
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Burgin.J" 


EQUITY OAS 




































From which it 


instrument, as to the sibject and purposes of the convey- 
ance, and of the intention to rely on it as a conveyance, 
must substantially reach the party in pais, as would be de- 
rived upon those points from the registry itself. We do not 
mean, that information precisely correct, as to every thing 
conveyed or as to the. amount of each debt secured, would 
be necessary to give any effect to thedeed, but that, at most, 
jt could only beset up against thesubsequent purchaser for 
such purposes, as it was distinctly represented to him as in- 
tended to effect and effecting, and that such representations 
must at least be true as far as they go and convey semething 
like the real contents of the instrument. Without informa- 
tion to that extent, there can be no imputation of fraud by 
taking a deed in order to deteat the former one. 

We think this case wholly wanting in evidence of a no- 
tice of that character. The plaintifis have given no evi- 
dence upon the subject, but that contained in the answer.— 
On the other hand, the dcfendant, B. Burgin, sen’r. proves. 
by the subscribing witnesses to his deed, that, when it was 
executed, the grantor informed those persons and B. Burgin, 
Sen’r., that he had made the deed to Fleming in Charieston, 
but that it was not intended to operate, except to keep ‘his 
creditors in Charleston easy until he could get away, and 
that it was agreed between Fleming and himself, that the 
former should surrender the deed and not have it registered. 
Now, that representation may be true or false, without, in 
either ease, impeaching the fairness of the conduct of the 
party in taking the subsequent deed. There is some reason 
to beliéve, that it may be true, from the evasive and unsatis- 
factory answer of one of the subscribing witnesses to the 
plaintiff ’s deed, as to an understanding of that sort. But, 
undoubtedly, the secdnd mortgagee had reason to believe it 
true, not only because he was so informed by the party to the 
deed, but also because he knew that another subscribing 
witness to the plaintiff’s deed lived in Burke and returned to, 
that county with B. Burgin, Jr. and that the plaintiff might 
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have sent the deed ‘by him afid had it proved and registered, June 1813 
but did not. And it is remarkable too, 4 the plaintiff has “Fiemin, Fleming | 
not examined that witness to repel,” could, the allega- 
tion, that it never was intended by him to register or set up 
his deed. But admitting the fact to be, that he did intend to 
claim under the deed, it cannot affect the second mortgagve, 
since he was not informed of that intention, but was told di- 
rectly the reverse, and had no reason to disbelieve his informa- 
tion, but swears, that he did believe it, and took his deed un- 
der that belief, and of coutse, not “iu order to defraud” the 
plaintiffs, but merely to secure his own debt.. If any state 
of information respectiag the intended or even actual de- 
struction of a deed, of which a rumour of the existence at 
one time has reached a party, will excuse one for taking a 
conveyance of the same property, it would seem that this 
should. 

So far, therefore, as the bill seeks to have the deed to B. 
Burgin Sen. declared fraudulent and void, as not having been 
given fora just debt and with intent to delay creditors, and om 
so far as it seeks relief by having the mortgage to the de- 
fendant B. Burgin, Sen’r. postponed in favor of the assign- 
ment to Fleming, it must be dismissed with costs. 

But as the property conveyed to the defendant may more 
than suffice to discharge his debt, so as to leave a surplus for 
the plaintiff, there must be, if they choose, a reference to 
take an account of the defendant’s mortgage debt and of the 
sum now due thereon, upon payment of which the plaintiffs 
may have an assignment of the mortgage, or such other re- 
lief as may seem proper upon a motion for further directions, 
upon the coming in of the report. 


Seale 


Per Curiam. — Decree accordingty. 
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JOEL AND SAMUEL HAUSER AND OTHERS os. JOHN C. 
LEHMAN & AL. ~ 


June 1843 Where two joint executors sold a tract of land belonging to their testator, in 





~ 


pursuance of the directions of his will, and took from the purchaser @ cove- 
nant for the purchase money, and it was stipulated in the covenant that any 
debts due from either of the executors to the purchaser should be deducted 
as payments, and the whole purchase money was exhausted by the debts of 
one of the joint exeeutors—Held that both the executors were equally res- 
podsible to the person entitled under the will to the proceeds of the land. 


This cause was transmitted to this Court, by consent of 
parties, from Stokes Court of Equity at Fall Term, 1838. 
The facts will be found in the opinion delivered in this 
Court. 


Boyden for the plaintiffs. 


Morehead for the defendants. 


Gaston, J. Henry Shore, formerly of Stokes county, 
died in 1819, having by his last will and testament, whereof 
he appointed the defendants, Henry Shore and John Chris- 
tian Lehman, executors, directed his household furniture to 
be sold and the proceeds to be equally distributed among 
his five children, of whom Mary Barbara, the wife of Simon 
Peter Hauser, was one, and, in regard to her share, he di- 
rected that it should remain in the hands of his executors in 
trust for the children of the said Mary Barbara, the interest 
yearly for her use to be paid to her by the executors. He 
further directed, after the deduction of certain legacies, that 
his remaining property, consisting of bonds, book accounts, 
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notes and cash on hand and money received by the sale of his June 1948 
household property, be divided in the same manner and that Heuser 
the share of his daughter Mary Barbara be managed as before 
directed. He further declared his will to be as follows: “ It is Lehman. 
my will that out of 1000 acres of land, which [ am possessed of 
on Obion river, State of Tennessee, ny son Henry Shore and 
my son John Christian Lehman, (the executors aforesaid) for 
their trouble by attending‘on me in ny old age, shall each 
of them have 150 acres extra, and the remaining 700 acres 
to be sold by my executors, and the money arising from said 
sale to be equally divided among my five children, (naming 
them) the share of the last mentioned (Mary Barbara) to be 
managed as directed in the 3d section, to.remain with my 
executors in trust for the children of my daughter, Mary 
Barbara, and the interest of her share shall be paid annually 

’ by my executors to her, and for her own use, during her =~ 
natural life. The executors proved the will, made sale of 
the household turniture, and sold the tract of land on Obion : 
river to one Jacob Conrad, and this bill was filed by the said ia il 
Simon Peter Hauser and Mary Barbara his wife and their 
children, against the executors and the said Conrad, in order 
to have an account from ‘and decree against the execu‘ors, 
because of the share of the proceeds of the sale of the fur- 
niture of the testator, and of his money, bonds, notes and 
open accounts, wherein they are inte-ested as aforesaid, and 
also a decree against the executors and Conrad also, because 
of their share in the ‘price of the Tennessee Tract of Jand. 
Conrad, ~since the filing of the bill, has died, and the suit 
having abated as to him, has been since carried‘on against 
the executors only. Accounts have been taken in the couse 
of the causein regard to the receipts, disbursements and 
payments of the respective executors, and uo exception hav- 
ing been taken on either side to the Master’s report, in reta- 
tion thereto, the same will stand confirmed. One question 
is left for the consideration of the court. It appears upon 
the pleadings, proofs and Master’s report, that the executors 
sold to Conrad the whole of the Obion tract of land for the 
sum of $2,000, payable the Ist of January, 1822, and that 
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EQUITY CASES IN THE 
‘Jane 1843 the sum of $1,400, being the part of the price which was 


directed to be divided between the children of the testator, 
has been received by the defendant Shore exclusively. As 
to his liability for the share of that money claimed by the 
plaintiffs, there is no dispute; but it is contended on the 
part of the defendant, Lehman, that he, Lehman, is in no 
respect responsible to the plaintiff, on account thereof. . The 
material facts in relation to this transaction are, that the sale 
of the tract was made by the defendants jointly, and that, af- 
ter having secured the payment from Conrad for the price of 
the 300 acres: specially devised to them, they took his cove- 
nant for the remaining part of the price of $1,400, and exe- 
cuted to him a conveyance in fee simple. In this covenant 
it was expressly stipulated, that all debts that might be due 
from the said Shore and Lehman, or from either of them, 
unto the said Conrad, should be deducted from, and be al- 
lowed as payments on account of the said land. Fromday 
to day, and as Shore’s pressing personal necessities called for 
help, Conrad supplied him with goods and occasienal sums 
of money, until by the 17th of August, 1821, the amount of 
such supplies equalled the amount to be paid by the cove- 
nant, and on the 2d of January, 1832, a settlement was had 
between Conrad and Shore in the presence of Lehman, and 
Conrad’s covenant surrendered as extinguished. When 
this was done, Shore was in very embarrassed circumstances, 
and he is now believed to be insolvent. Upon these facts, 
it is impossible to doubt the liability of Lehman for the waste 
of these funds. By the terms of the sale, in which he eon- 
curred, he enabled and tempted his co-executor and co-trus- 
tee to commit this act of malversation. He must be answer- 
able therefor, as much as he would have been for the misap- 
plication by a stranger, whom he might have authorised to 
receive the money of his cestui que trusts, and should he 
need it, to apply it to his own use. 


Per Curiam. Decree accordingly. 











SUPREME COURT OF NORTH CAROLINA. 


ASA BELL’S ADMINISTRATOR ts. JOHN B. JASPER & OTHERS. 


The deposition of defendant, against whom a decree is prayed, and who is June 1843 
interested in the event of the suit, cannot be read for his co-defendants. ee 
A party, who is interested, cannot be a witness, though it is admitted he is 
insolvent. 
The question, how far a party is a compefent witness, must always be raised 
at the hearing, and when the deposition is cffered to be read in evidence. . 
A preliminary order of Court, suggesting that a defendant has no interegt in 
., the suit, is always necessary, to authorize the reading of such deposition in 
behalf of his co-defendants. 
When, upon the petition of the sureties of a guardian under the act of A 
sembly, new sureties are ordered to be givon, the obligation of the bond 6 
"given by the new sureties extends to the entire guardianship, retrospective 
as well as prospective. Such a bond is at least an additional and cumula- 
tive security for the ward. 
The right of eontribution exists between co-sureties, when the principal is in- 





= 


solvent, and that, whether they are so by separate instruments or by the oy 
< 


same instrument. 
Where sureties ‘are liable by mest ode oder + 
éach set of sureties is liable in proportion to the amount of. the penalties of 
the bonds respectively. 
This cause, having been set for hearing at the Spring 
Term, 1843, of the Court of Equity for Hyde county, was 
then ordered by consent of parties to be removed to the Su- 
preme Court to be heard. 
The matters in controversy ave stated in the opinion de- 
livered in this court. 


Badger {or the plaintiff. 
J. H. Bryan for the defendants. 
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Ine 1843) Daniet, J. In the year 1812, John B. Jasper was ap- 
: pointed guardian to Patsey Jasper by the Couaty Court of 
Hyde, and he executed a guardian bond in the penalty of 
$10,000, with James Cleaves, Asa Bell, and Irael Wilker- 
son, as his sureties. In the year 1819, the securities to the 
said bond petitioned the cenrt, under the act of Assembly 
(vide Rev. Stat. 312, s. 20,) and suggested in the said-peti- 
tiou, that the guardian was acting in such a manner with 
the estate of the ward, that they were in danger, and they 
prayed the court that an order might be made, that the pro- 
perty of the ward might be delivered over to them, or that 
the guardian should counter-secure them. The court, at 
February Sessions, 1820, ordered that the said guardian en- 
ter into a new bond in the penalty of $5,000; which order 
was performed by the guardian, and the new bond was 
drawn in the form of an ordinary guardian bond, ahd exe- 
cuted by Jasper as principal, and William H: Russell, James 
eath and D. W. Martin as his sureties. And the court then 

\ further ordered, “that Asa Bell and others, the sureties of Jno. 
‘B Jasper, guardian of Patsey B. Jasper, upon the old bond, 
"be released from that time from their liabilities.” The ward 
married first a man by the name of Hawks; suit was brought 
by Hawks and wife against Asa Bell, one‘of the sureties to 
the first bond, to recover the personal estate of the ward: 
\ Hawks died, his widow then married Foy, and suit was con- 
tinued against Bell in the name of Foy and wife, and at De- 
cember Term, 1835, of the Supreme Court, jndgment was 
obtained for the sum of $4,100 65 and costs; the costs 
were $198 09: all which moneys were paid by Bell, at 
June Term, 1837, of the Supreme Court. The bill states 
that Jasper is hopelessly insolvent. Bat, nevertheless,-a de- 
cree is prayed against him for the whole sum as principal 
debtor, and also against the sureties that are alive, and the 
representatives of those that are dead, on both bonds, for con- 
tribution on the score of Jasper’s insolvency. The defend- 
ants answer, and insist; First, that the plaintiff had releas- 
ed Jasper, the principal debtor, which they contend is, in this 
court, a release to all his sureties. Secondly, the sureties to 
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the new bond state in the answer, that the entire recovery June 1843 


against Bell, in the suit brought by Foy and wife against 
him, was for breaches of duty by Jasper as guardian, during 
the time of the first bond, and when he, Jasper, was solvent, 
and before they became sureties. They insist, that the bond 
which they executed was only intended to cover prospective 
breaches of daty by the guardian, and not for those which 
antecedently had been committed. Richard M. G. Moore 
(the-administrator of the two sureties, Wilkersor and Cleaves) 
denies that he has any assets of either ot his intestates.— 
Martin, a surety to the second bond, died after making a 
will, and devised his estate to his wife, and an infant, Julia 
A. E. Hays. His executor refused to qualify, and his widow 
and the said infant took possession. of Martin’s estate, and 
are now in possession of it. The infant by her guardian 
answers, and admits nothing in respect of the plaintiff’s 
‘elaim; but prays that the plaintiff be put to full proof &c. 

There is a replication to the answers. ¢ 

The material allegations in the bill are all admitted by the 
answers of the adult defendants, or proved by the evidence 
taken in the cause. There was an order made in the cause, 
that the deposition of Jasper, one of the defendants, might 
be taken to be read for the other defendants as evidence, sub- 
ject to all just exceptions. The question how far a party is 
a competent witness, must always in such cases be ruised dt 
the hearing, and when the deposition is offered to be read in 
evidence, Lee v Atkinaon, 2 Cox. 413. Franklin v Col- 
quhoun, 16 Ves. 218. Jfarcy v Shaswell, 2 V. & B. 401. 
In ‘the bill, Jasper is made a defendant, and a decree is pray- 
ed against him ; he is therefore primarily liable to the plain- 
tiff, If he could be permitted to prove the loss of the deed 
of release, relied on in the answers of the defendants, he 
certainly could not be permitted fo prove the execution and 
contents of the same, for he is directly interested in the event 
of the suit, and his being new insolvent does not alter the 
rule. Neither can the deposition of R. M. Moore, another 
defendant, be received in evidence for the other defendants, 
as there was no preliminary order of the court to take his 
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June 1843 deposition. Such an order, suggesting that he has no inter- 


Bell 


Jasper. 


est in the cause, is in all cases necessary, when the deposi- 
tion of a defendant is intended. to be offered, at the hearing. 
Mullany v-Delton, t Ball & Beaty, 423. Chitty’s Eq. Di- 
gest 1015. ‘The answers state, that in the suit of Foy ¥ 
wife v Bell, the Master reported that Jasper had used or 
wasted his ward’s money, to the amount of the decree then 
given against Bell, before the time the order was made in the 
County Court that additional security should be given by 
him. This is true. But the court ordered Jasper, as we 
think, to enter into a new guardian bond, for the faithful per- 
formance of his duties of guardian from the time he was 
first appointed. Jasper was not then first appointed gtiar- 
dian ; he had been appoitted long before, and had received 
the entire estate of his ward before that order was made.— 
The funds of the ward were then, in contemplation of law, 
in the hands of the guardian. The new bond is in the com- 
on form of aguardian bond. This was not intended to 
operate as collatteral security or prospeetively only; the 
Jeast that ean be said of it is, that the obligors intended: that 
it should operate as an additional and cumulative security to 
the ward, for the entire guardianship of Jasper. The old 
sureties prayed the court, to deliver the estate of the waid in- 
to their hads, but the interposition of the new sureties pre- 
vented that prayer being granted: had they not intervened, 
the old sureties might have then brought Jasper to a settle- 
ment, and, he then being solvent, all might have been saved. 
The right of contribution exists between co-sureties, when 
the principal is insolvent, and that, whether they are so by 
separate instruments, or by the same instrument, Maheo v 
Crickett, 2 Swan. 185. Daring v Winchelsen, 1 Cox. 318. 
Craythorne v Swinburne, 14 Ves. 160. But in what pro- 
portions are they to contribute? The sureties are not liable 
beyond the penalty of the particular bond each has signed. 
If Foy and wife had been dangpified by the acts of the guar- 
dian to the amount of $15,000 or more, then the rule of con- 
tribution between these two sets of sureties would plainly 
be this, the sureties to the old bond would have to pay 
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$10,000, and those to the new bond $5,000. And the same June 1843 
proportions must be observed, when the sum demanded for p.y 

the breaches of the conditions of the two bonds, is less than 
the penalty of the smallest bond. The contribution between 
co-sureties, who are so under separate instruments, is to be 
in the proportion of the penalties of the separate bond, which 
each set of sureties has signed. Dering v Winchelsey 1 
Cox 318. In this case the sureties to the old bond, includ- 
ing Bell, would have to bear the loss of two thirds, and the 
other sureties to the new bond one third. Bell has paid all the 
loss, and, therefore, he is entitled to have his debt establish- 
ed against Wilkerson’s administrator for one third of two 
thirds of said loss, and the same against Cleaves’s adminis- 
trator. But hehas no assets. The plaintiff has not shewn 
by proof, that there are any assets belonging to either of the 
said estates. And the bill must be dismissed as to him, un- 
less the plaintiff wishes to have an enquiry, as to the assets 
and the administration thereof, which he may have if he 
will. As to the other third of the plaintiff’s loss, for whieh 
he should be indemnified by the sureties of the second bond, 
it becomes necessary to ascertain, in order to fix the liabili- 
ties of the defendants thereby sought to be charged, the val- 
ue of the property which the defendants Susan Martin and 
Julia Ann Elizabeth Hays hold, that was devised to them 
respectively by Daniel W. Martin, deceased. And as to the 
said last mentioned defendants, there must be an enquiry, 
whether the amount recovered by Foy and wife against Bell 
was justly recovered. The cause will be retained for.fur- 


ther directions. 


v 
Jasper. 


Per Curtam. Ordered accordingly. 
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ROBERT W. LINDSAY ‘AND OTHERS ts. SAMUEL COBLE AND 
OTHERS. , ° 


June 1843 Under the act of Assembly, (Rev. Stat. ch. 46, sec. 28,) authorizing the ex 
~—__ €eutors or administrators of deceased petsons in certain cases to execute 
deeds of conveyance for lands sold by their testator or intestate, the person, 
who claims to have such conveyance made, must shew, that there was a 
valuable consideration for the engagement of the deceased and that conside- 
ration paid, or such acts done or offered to be done, on the part of him de- 
manding a conveyance, as were equivalent, under the contract of the par- 
ties, to a payment of that consideration. 
The case of Hodges v Hodges, 2 Dev. & Bat. Eq. Rep, 72, cited and con- 
firmed. 


This cause was transmitted by consent of parties from Guil- 
ford Court of Equity at Fall Term, 1838, to the Supreme 
Court for a hearing: after having been delayed for a report 
and other causes, it came on for hearing at this Term. The 
matters involved in the case are stated in the opinion deliv- 
ered in this court. 


Mendenhall for the plaintiffs. 


Graham for the defendant. 


Gaston, J. In the year 1807, David Coble and Samuel 
Lindsay made a parol agreement, whereby the former was 
to exchange with the latter three acres of land at the bend 
of Shockley’s creek, called the. Falls, of which the said Da- 
vid wassSupposed to be seized in fee as part of a tract which 
had be@p conveyed to him by John Bell, for three.acres situ- 
ated lower down on said crek, belonging to said Samuel 


. 
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Lindsay. No obligation was taken from [.indsay for the June 1843 
performance of his part of this agreement, but Coble, on Lindsay 
the 2d of June, 1807, executed a bond to Lindsay in the Bae 
penal sumi of $500, with condition to convey the three acres ’ 
in the bend, whenever thereunto required. Lindsay enter- 
ed into possession under this bond, and erected a mill at the 
fails, and died in 1814, without having executed any con- 
veyanceof the three acres, which were to have been con- 
veyed by him, or receiving any conveyance from Coble. 

A few years after Lindsay’s death, the mill fell down, and 
the possession of the three acres at the bend was resumed 
by Coble, who afterwards put his two sons, Samuel and 
Daniel Coble, into the possession of that piece, together with 
the residue of the tract bought from Bell. In September, 
1825, an ejectment was brought against them for the whole 
of this tract upon the demise of one Jane Welborn, and, 
upon the trial of that ejectment, it appeating that the said 
Jane, while a single woman, was seized thereof in fev, and 
being so seized, had intermarried with one John Welborn, 
who, by a deed purporting to be the deed of the said John 
and his wife, but which, because ‘she had not been privily 
examined thereto, operated as his decd only, “had convey- 
ed to John Bell, who conveyed to the said David Coble, and 
it appearing also that the said John Welborn had died, where- 
by the estate so by him convey had expired, there was a 
verdict and judgment in that action for the plaintiff. 

After this recovery, Samuel Coble purchased the land from 
William Welborn, the son of the said Jane, who had obtain- 
ed a conveyance thereof from his mother, and on the 25th 
of November, 1826, received a conveyance in fee simple 
from the said William. In the succeeding year, David Co- 
ble died intestate, and his son, the said Samuel, obtaii:ed Jet- 
ters of administration upon his estate. The plaintiffs, who 
are the heirs at law of Samuel Lindsay, and who at his death 
were infants of very tender years, in April 1834, filed this* 
their bill against the said Samuel, claiming from him’con- 
veyance of the three acres set forth as aforesaid in th @ bond x 
of his intestate, which bond they-had caused to be ‘proved 
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June 1843 and registered under the act of 1797, ch. 478, (Rev. Stat. 
Lindsay Ch. 46, sect. 28,) authorizing the executors or administrators 


v 


Coble. 


of deceased persons in certain cases to execute deeds of con- 
veyance for lands sold by their testators or intestates, We 
think it very clear, that the plaintiffs can have no decree a- 
gainst the defendant. Waiving every other difficulty in their 
way, one is insuperable. The act referred to, authorizes and 
empowers an executor or administrator to execute a deed of 
conveyance, where the testator or intestate has given a bond 
for title, when the land has been bona fide sold by the de- 
ceased. ‘To make this such a case, it must be shewn that 
there was a valuable consideration for the engagement of 
the deceased, and that consideration paid, or such acts done 
or offered to be done, on the part of him demanding acon- - 
veyance, as were equivalent under the contract of the parties 
to a payment of that consideration. See Hodges v Hodges, 
2 Dev. & Bat. Eq. Reps. 72. 
The bill must be dismissed with costs. 


Per Curiam. Bill dismissed with costs. 





SUPREME COURT OF NORTH CAROLINA. 


TRUSTEES OF THE UNIVERSITY vs. EDMUND D. McNAIR’S 
EXECUTORS. 
Where a person boards and supports another from motives of charity, without June 1843 
any, intention of charging for her expenditures, he cannot, when. the object 
of his charity subsequently becomes possessed of property, charge her or 
her representatives with the amont so expended—either at law or in equity. 
This cause was transmitted for a final hearing from the 
Court of Equity of Edgecombe county, at Fall Term 1842, 
to this Court. 
_ The facts are stated in the opinion here delivered. 


Badger and the Attorney General for the plaintiff. 


J. H. Bryan for the defendant. 


Dante, J. Catharine. Darby, an indigent lady, im the 
year 1810, came to the house of the defendant, where she 
was kindly received, and lived on terms of friendship and 
equality with the family, until the year 1824, when she died, 
leaving no issue. During all that time the defendant main- 
tained her, but never made any charge for her board and 
maintenance or intimated a design to doso. A Mrs. Biount 
made her will and left C. Darby a legacy, and died just be- 
fore C. Darby did. In the year 1832, the defendant admin- 
istered on the estate of C. Darby, and, as such, took into his 
possession the said legacy. The next of kin not making 
any application in seven years for the said fund, the plain- 
tiffs, by virtue of an act of Assembly, claimed the tand, and 
have filed this bill to obtain it. The case now comes before 
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June 1843 ns upon an exception by the defendant to the report of the 
‘University master, that he had not been allowed the sum of $60 per 
vy _-year for the board of C. Darby, fromthe year 1€10 to the 
McNait. vear 1824. In looking into the defendant's answer, his ex- 
amination before the master, and the deposition of Mary 
Parker, it appears to us, that Mr. McNair boarded C. Darby 
the time mentioned from motives of charity, kindness, and 
benevolence, or in other words he gave her the board. The 
circumstance of the legacy coming to her afterwards, does 
not, either in law or equity, authorize him now to raise this 
charge. We think, that the exception must be overruled, 
and that the report must be confirmed, and a decree entered 

for the plaintiffs accordingly. 


Per Curran. Decree accordingly. 





ROBERT B. DAVIS AND OTHERS vs, SAMPLE DAVIS AND 
OTHERS. 


Where, on a petition for a sale of land for a partition because it could not be June 1843 
actually divided, one of the defendants, who had purchased several shares, ~~~ 
alleged that the partition could be made without prejudice to the interests 
of the co-tenarits, and the cause was set for hearing upon the petition and 
answer; Heid that, the answer being thus taken to be true, the Court could 
not decree a sale, notwithstanding it appeared that by afi actual partition, 
neither of the co-tenants would get more than twelve acres of land. The 
Court cannot determine, as it is not stated, what would be the value of each 
lot, when divided off, nor to what purposes, whether agricultural or other- 
wise, it might be applied. 

Prima facie, each party is entitled to actual partition, and it is incumbent on 
him, who asks for a sale, to shew that his advantage will be promoted by it, 


e and that no loss will be worked to any other party. 


, This was an appeal from the decree of his Honor Judge 
Dicx at the Spring Term 1843, of Mecklenburg Court of 
Equity, dismissing the petition of the plaintiffs. The facts 
appear in the opinion delivered by the Judge in this Court. 


- Alexander and Osborne for the plaintiffs: 
Hoke for the defendant. 


Rurrin, C. J. John Davis died intestate, seized in fee 
of a tract of land situated in Mecklenburg county, and con- 
taining ninety-nine acres. He left seven children and two 
grand-children, who were the issue of a deceased daughter, 
to whom the land descended, as tenants in comimon. One 
of the sons, Robert B. Davis, and the two grand-children, 

X3 
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June 1843 filed a petition in the Court of Equity, against the other 
~ Davis six children, and thefein alleged, that the land could not be 
Davis divided without prejudice to the parties interested, and there- 
upon prayed that a sale should be decreed upon proper 

terms, for the purposes of partition. The defendants an- 

wered, that one of them, Semple Davis, had purchased 
a the other five of them, their several shares, so as, with 
his own original share, to entitle him to six shares of the 
land, out of eight. And he says further, that he ownes 
other land adjoining this tract, which would be rendered of 
much less value to him, if he did not likewise own his parts 
of the land descended from his father, and he states, that 
partition might be made by allotting to the petitioners their 
two shares, together, and to him the six parts thereof, to 
which he is entitled, in one body, without prejudice to the 
interests of either of the parties, but to the advantage of all 
of them. The case was set for hearing on the petition and 
answer, and, on the hearing, the court refused to decree a 
sale and dismissed the petition with costs, from which the 
plaintiffs appealed. No other decree, it seems to us, could 
have been made, than the one that was made. The cause 
was heard without proof, and upon the answer, admitted to 
be true, and the court was obliged to take it, that actual par- 
tition could properly be made, without prejudice to any par- 
ty, and that a sale could not be made but to the prejudice of 
the defendant Semple. But it was insisted at the bar, that 
the answer itself furnished a sufficient ground to decree the 
sale, as prayed, in as much as the Judges must understand, 
that so small a tract of land could not be actually divided a- 
mong so many persons, without a prejudice to the owners, 
each of whom would get a title more than twelve acres in 
severalty, which in this State must be of little or no valie 
for purposes of agriculture. We answer that the court is 
not at liberty to make such an inference against the positive 
statements of the answer, touching the effects of a sale or 
partition of the land upon the-interests of the several pro- 
prietors. But, furthermore, it does not appear that this land 
is valuable only for agriculture, in the common acceptation 





SUPREME COURT OF NORTH CAROLINA. 609 


of the term. Its situation does not appear, nor its quality. June 1843 
It may have minerals on it, or it may be near Charlotte, or~ pi, 
there may be many other circumstances, which would ren- _ v_ 
der even so small a parcel as twelve acres of value sufficient ecm 
to render it proper to divide the land itself among the claim- 
ants, instead of selling it. Prima facie each party is enti- 

tled. to actual partition, and it is incumbent on him, who ~ 
asks for a sale, to shew that his advantage will be promoted 

by it, and that no loss will be worked by it to any other 


party. 


Decree affirmed with costs. 


Per Curiam. 
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MARY McBRIDE ve. RICHARD CHOATE, ADMINISTRATOR, &c, 
AND OTHERS. 


June 1843 An administrator in this State is only accountable for the assets of his intes- 
tate, which were in this State at the death of the intestate. 
A husband has no right to dispose by will of a remainder in a slave, belong- 
ing to his wife after the expiration of a life estate. 
The cases of Poindexter v Blackburn, 1 Ired. Eq. Rep. 286. Hardie v Cot- 
ton, Ibid, 61, and Revel v Revel, 2 Dev. & Bat. 271, cited and approved. 


This cause, at Spring Term 1843, of Surry Court of E- 
quity, was transmitted by consent of parties to the Supreme 


Court for hearing. 
The matters in controversy are stated in the opinion de- 


livered in this Court. 


Boyden for the plaintiff. 
Morehead for the defendants. 


Gaston, J. Moses Woodruff, of the county of Surry, 
died in the year 1817, having by his last will and testament 
bequeathed to his wife Elizabeth, “the labor of his negro 
wench Sarah, so long as the said Elizabeth should live, and 
at her death, the negro wench to his daughter Mary Mc- 
Bride.” The executors, John A. Woodruff and John Mc- 
Bride, proved the will and assented to the legacy. Mary 
McBride was, at the death of the testator, the wife of John 
McBride, and so continued until sometime after the year 
1827, and before the year 1837, when her husband died, 
having by his last will, bearing date the 2d October, 1821, 
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made or attempted to make a disposition of the said Sarah, June 1643 
then in the possession of his mother in-law to his three sis- yy.prde 
ters-in-law, Lydia Pace, Hannah Moore and Phebe Bryan. _ ¥ 
In 1837 Elizabeth Woodruff died, and in 1239 this bill was “"°** 
filed by Mary McBride against Aaron Woodruff and Richard 
Choate, in which she charges, that in the Fall of the year 
1827, while Elizabeth Woodruff, the tenant for life, had pos- 
session of the negro woman Sarah and also ef two children 
which had been born of the said Sarah after the death of the 
testator, one a boy of six and the other a girl of four years of 

age, a comtination was made between the said Elizabeth, 

the defendant Aaron and one Isham Choate, to deprive and 
defeat the plaintiff of her estate in remainder, in the said Sa- 

rah and her children. The plaintiff charges, that, in fur- 
therance of this scheme, the said Elizabeth, who was aged 

and very weak of intellect, by the persuasion of the said Aa- 

ron and Isham, who perfectly knew that she had but an in- 
terest for life in the said slaves, was induced to execute a 
deed purporting to transfer the said slaves absolutely and 
forever unto the said Isham, which deed was attested by the 

said Aaron, and recites a consideration of $300 as paid to 

the said Elizabeth ; that thereupon the said Aaron clandes- 
tinely and in the night removed the said slaves out of the 
neighborhood to a place for that purpose appointed, where 
they were received by the said Isham, who carried them out 

of the State to his residence in Georgia, and thence to parts 
unknown, where they were sold. The bill charges, that the 
removal of the slaves out of the State was conducted with 
such cunning and address, that the plaintiff has been una- 

ble, until within a few months before Gling the bill, to as- 
certain by whom the same was eflected; that Elizabeth 
Woodruff died in the county of Surry in 1837, intestate and 
insolvent, and no administration has been granted on her es- 
tate; that Isham Choate died in Georgia recently, intestate, 

and there being personal effects of the said Isham in this 
State, administration of those effects has been granted here 

to the defendant Richard Choate, who hath possessed him- 

self thereof to the value of $2,600. The bill further char- 











612 








EQUITY CASES IN THE 


June 1843 ges, that the slaves, after they were carried away, much in- 
“McBride creased in number; that they and their increase are still in 


v 
Choate. 


existence, but by whom held the plaintiff cannot ascertain, 
and that the late Isham Choate sold them absolutely and at 
a high price. The prayer of the bill is, that the defendants 
may be decreed to pay to the plaintiff the sum, at which the 
said slaves were so!d, and the interest thereon since the 


_ doath of Elizabeth Woodruff, the tenant for life. 





The defendant Aaron Woodruff denies by his answer in 
the most positive and precise terms any participation in the 


alleged scheme to carry off the slaves referred to in the bill, 


or any knowledge thereof. ‘The other defendant states in 
his answer, that Isham Choate at his death owned two slaves 
in this State; that the defendant obtained letters of admin- 
istration on the estate of the said Richard here, took the 
said slaves into his possession, and sold them, and that these 
were the only effects of the deceased which came to his 
hands as administrator, and he then avers that he hath ful- 
ly administered the said effects, and sets forth an account of 
his administration. He denies that the said Isham Choate 
carried off or sold the slaves as charged in the bill, and in- 
sists that the plaintiff, at the death of the tenant for life, did 
not own the residuary interest of the“said slaves, but that the 
same had vested in her husband while living, and was ef- 
fectually disposed of by his will. 

The proofs do not establish the charge in the bill against 
the defendant Woodruff. The only evidence which tends 
to implicate him, is that of a single witness, Samuel Bangus, 
who deposes that, after Isham Choate’s death, he saw among 
his papers in Georgia an instrument purporting to have been . 
executed by Elizabeth Woodruff to said [sham for a negro 
woman and two children, and that this instrument purport- 
ed to be attested by Aaron Woodruff, but he does not know 
that the signature was that of the defendant Aaron. As to 
him therefore the bill must be dismissed with costs. The 
proofs are satisfactory that Isham Choate got the negroes 
from Elizabeth Woodruff, carried them off clandestinely to 
Georgia, and thence removed them to New Orleans for the 
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purpose of selling them, and that this was done with full June 1815 - 
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knowledge that the said Elizabeth had but a life estate in “McBride 


them, and with intent to keep to himself the full price thereof. 
It is clear that the plaintiff ought to have some redress for 
this injury, and it is just that Isham Choate’s estate should 
refund this dishonest gain. But the defendant Richard is 


Choate. 


administrator only of that part of the estate, which was, at — 


the death of the intestate, in North Carolina, and according 
to the account exhibited, hath fully administered it. The 
plaintiff is entitled toa reference, if she disputes the ac- 
count, but if she admits it, her bill must also be dismissed 
against this defendant. Should the plaintiff take the refer- 
ence on the administration account, it will be proper to have 
a reference also to ascertain what was the price which Isham 
Choate received for the negroes, and whether these negroes 
or any of them or their increase born since the sale of them 
were alive at the death of Elizabeth Woodruff. 

There is no weight in the objection made that the inter- 
est in remainder vested in the plaintiff’s husband while a- 
live, and after his death passed by his will. Poinderter v 
Blackburn, 1 Ired. Eq. Repts. 286. Hardie v Cotton, Ibid 
61. Revel v Revel, 2 Dev. & Bat. 271. 

It may be, that in a case like this, relief might be had at 
law, but for the reasons stated in the case of Cheshire v 
Cheshire and Henderson, decided at this term, it is a fit 
one also for the jurisdiction of a Court of Equity. 


Per Curtam. : Decree accordingly. 
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SAMUEL FLEMING AND AL. va L. D. PERKINS AND B. BUR- 
GIN, JUN. 


‘ne 1843 Where upon a bill by a trustee, under a deed of trust for a slave for the satis- 

~~ faction of debts, against one, who claimed under a bill of sale for the same 
slave, registered before the deed of trust, but which the trustee alleged was 
taken with a full knowledge of the deed of trust and without consideration, 
the court, not being satisfied from the proofs, either as to the bona fides of 
the deed of trust, or as to the payment by the defendant cf a valuable con- 
sideration for his bill of sale, ordered an enquiry by the master as to these 
matters, and that the maker of both deeds being now one of the defendants, 
might, at the instance of either of the contesting parties, be examined. 


This cause, having been set for hearing at the Spring 
Term, 1843, of Burke Court of Equity, was, by consent of 
parties, transmitted to the Supreme Court to be heard. 

The matters involved are stated in the opinion delivered 
in this court. 


Caldwell for the plaintiffs. 


Alexander for the defendants. 


Rurrin, C. J. This is a bill filed for the purpose of set- 
ting up a deed of trust,] made by the defendant Burgin to 
the plaintiff Fleming, in preference to a bill of sale for the 
same slave from Burgin to the other defendant, Perkins, up- 
on the ground that the deed to the plaintiff was bona fide to 
secure just debts, aud that Perkins had full knowledge of it, 
when he took his conveyance. The «eed to the plaintiff 
was wade ia Charleston, in South Carolina, on the 18th of 
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November, 1837, and is the same on which the bill was June 1843 
founded in the case of Fleming and others v Burgin and’ Fieming 
others, decided at this Term. The deed of trust to the 
plaintif was registered on the 20th of December, 1837, and Burgin } 
the bill of sale to Perkins executed on the 4th of that month. 
‘The bill states, that Perkins was fully informed of the con- 
tents and purposes of the deed to Fleming, and, with that 
knowledge, attested it as one of the subscribing witnesses. 
An answer was put in by each defendant, in which the exe- 
cution and attestation of the deed as mentioned in the bill, 
are admitted. But both of the defendants explicitly and 
positively deny, that the deed was bona fide, or intended to 
secure the debt to the plaintiffs or any others that are men- 

_ tioned in it, and say that it was intended as a sham only, for 
the purpose of deceiving the Charleston creditors of Burgin, 
and inducing them to allow him to leave that place and re- 
turn home, and that it was distinctly agreed between Bur- 
gin and Fleming, at the time of executing the deed, that 
Fleming should hold it until Burgin could escape from his 
creditors there ; but, upon his reaching Burke county, that 
he would surrender or cancel it, without registering it or en- 
forcing it. 

They further state, that, upon the execntion of the deed, 

Burgin was suffered to come to Burke, and that Perkins ac- 
companied him and would have brought the deed and prov- 
ed it, if it had been intended that it should be registered, but 
that Fleming did not request him to do so, because he well 
knew that he had agreed noi to enforce it, and that Burgin — 
might, notwithstanding that deed, make such sales of his _ 
property as his interest might require. ‘The defendant Per- 
kins then states, that, knowing the facts as before stated, and 
finding that Burgin was become insolvent, whereby he, Per- 
kins, was likely to lose several debts which Burgin owed 
him, and other sums for which he was his surety, he pur- 
chased the slaves with the view of saving himself, at the 
price of $400, which was the full value, and which he paid 
on the 4th of December, 1837, and took a bill of sale, with- 
out any intention of defeating the deed to the plaintiff. 

Y3 
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June 1843 Neither party has proved his case to the entire satisfaction of 


Fleming 
v 


Burgin. 


the court. The positive denials to the answers,that the deed to 
Fleming was truly meant asa security for the debts named 
in it, and the direct averments in them, that there was an 
express agreement at the time for its surrender, as soon as it 
should kave answered its purpose, as a blind to the creditors 
in Charleston, are met by the testimony of but a single wit- 
ness. He is John Bright, who is one of the persons secur- 
ed in the deed as a creditor, and one of the subscribing wit- 
nesses, who has been examined after having released. 
He says, that he considered it a bona fide transaction, and 
that Burgin stated that he intended to secure those debts in 
preference to allothers. But, upon being asked whether the 
deed was not made for the express purpose of keeping off 
the Charleston creditors ‘till Burgin could get home and 
make arrangements with his friends, and whether Fleming 
was not to give up the deed and Burgin be at liberty when 
he reached home, to make any disposal of his property he 
might think proper, he answers, “if Burgin {satisfied Flem- 
ing and Lewis, the deed was to- be given up; as to the 
Charleston creditors, he knows nothing about them.” The 
The answer meets not the whole interrogatory, and is very 
unsatisfactory. But it, at least, raises a suspicion, not very 
slight, that the deed was not to operate to the full extent of 
its terms, but was meant as a deception to the creditors in 
Charleston, and only as a security for Lewis and Fleming, 
and not even for the witness himself. It creates a mistrust 
of the honesty of the deed, as not being intended to be en- 
forced, at least in its present shape, and rather fortifies the 
answers. But, on the other hand, we are not satisfied with 
Perkins’s proof of his being a purchaser. His answer does 
not state in what manner the price of the slave was paid, 
but the impression it is calculated to make is, that it was in 
debts which Burgin owed him, or owed to others, and for 
which Perkins was bound, and which he then took on him- 
self. But the evidence on this point is only the testimony 
of a witness, that Burgin was indebted to the other defend- 
ant for several demands for services as a clerk in his store, 
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for money lent, and bonds held on him in 1€37, altogether June 1843 
amounting to about $400. It does not appear, except by in- “Feats 
ference, which may or may not be just, that those debts v 
formed the corsideration of the sale; that the securites for 
them were then surrendered or released, or that Perkins un- 
dertook then to pay for Burgin any sum to any other per- 

‘ son, on account of the purchase of the slave. We are not 
willing to decree, on the present state of our information on 
either of those points, as there is a great probability that it 
may be rendered more full and precise by an enquiry, as be- 
tween the plaintiffs and the defendant Perkins, as to the re- 
al purpose of the deed to the plaintiff, and as to the consid- 
eration of the defendant’s purchase, and in making those 
enquiries, the Master shall be at liberty to examine the de- 
fendant, Benjamin Burgin, Jun., at the. instance of either of 
the parties, and also any other witnesses who may be pro- 
duced on either side. 


Burgin. 


Per Curiam. Reference ordered accordingly. 
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JACOB A. McCRAW AND OTHERS vs. W. DAVIS AND OTHERS. 


June 1843 A deed made by one, who was in a weak state of mind, of all his property to 

ha brother, in whom he had entire confidence, and who had great influence 
over him, and where a fair consideration is not clearly shewn, will not be 
supported, 


This cause was ordered to be transmitted to the Supreme 
Court from the Court of Equity of Surry county, at Spring 
Term, 1843, on the affidavit of the defendant. A statement 
of the case is embraced in the opinion delivered in this 
court. ; 


Graham and Morehead for the plaintiff. 


Boyden for the defendant. 


Dantet, J. The complainants are a part of the next of 
kin of Samuel McCraw, (who died intestate in the year 
1819,) and they have filed this bill against the administrator 
aud the rest of the next of kin, for a distribution of the per- 
sonal estate of the intestate, which personal estate the plain- 
tiffs charge to consist of the slaves Brice, Judy and her 
children, now in the possession of the administrator Davis. 
The iutestate, by his father’s will, was entitled to the said 
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slaves anda tract of land worth $2000, after the death ofJune 1843 
his mother; his mother died in the year 1836. The bill Yccraw 
charges, that James McCraw, the brother of the intestate, |. 
obtained from him a bill of sale for Judy, on the 22d day of 
March, 1817, and another bill of sale for Brice, on the 12th 
day of December 1818, and a bond for title to the tract of 
land on the 26th day of June, 1818. James McCraw died 
intestate before the year 1830, and the defendant, William 
Davis, is also his administrator, and the other defendants 
are his children. ‘The bill states, that at the time the afore- 
mentioned deeds were executed, Samuel McCraw had not a 
mind sufficient to contract, it having been destroyed by a 
long course of intoxication from ardent spirits, and that the 
said deeds were taken by James McCraw without any con- 
sideration, or that they were taken only to cover some small 
advances made by him in discharging debts for his brother 
Samuel. The bill prays, that the bil!s of sale may be de- 
clared void, or that they be declared securities only, for the 
small sums advanced by James McCraw for his brother, and 
that the residue of the property be decreed to be distributed 
among the next of kin. The answer admits all the state- 
ments in the bill, except the charge that Samuel McCraw 
was meutally incapable to contract at the dates of the bills 
of sale of the slaves, and the charge that they were execu- 
ted without consideration, or that they were taken by James 
McCraw as a security for advances made by him to his bro- 
ther. The defendants state that they believe that the ven- 
dor then had a mind capable to contract, and that the deeds 
were executed by him absolutely, and bona fide for a val- 
uable consideration. There is a replication to this an- 
swer. The evidence in the cause is voluminous, and 
in some -points contradictory. We have looked thronch 
the whole of it, and on the point first made, (men- 
tal incapacity in Samuel McCraw to contract at the times 
the bills of sale for the slavos were executed,) we think that 
his mind then was reduced to the very lowest extreme of 
weakness, from a long course of intoxication and an exces- 
sive use of ardent spirits ; he was frequently in fits, in con- 
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June 1843 sequence of his drinking. He was in.such a weak state o 
McCraw mind, that McCraw had just before expressed his fear, tha 


v 
Davis. 


EQUITY.CASES IN THE 
f 


some person or other would cheat him out of his property. 
Secondly, as to the consideration given for the slaves. Up- 
on this point we have no proofs upon which we can rely.— 
There is no evidence that money was paid or secured to be 
paid by'James to Samuel, as a consideration for these claims. 
The defendant Davis, the administrator both of Samuel and 
James, produces several notes of the former to the latter, 
some dated before these transactions, and some bearing date 
after these transactions, and several evidences of debt of 
Samuel, purporting to have been paid by James, but there is 
nothing to shew that these constituted the consideration or 
any part of the consideration for the slaves, or how much 
was truly due thereon. It is in evidence that James had the 
entire confidence of his brother Samuel, and had great in- 
fluence over him. The vendee, standing in the above rela- 
tion to the feeble minded vendor, who had just arrived at 
full age, strips him of his entise patrimony in both land and 
slaves, worth somewhere about $2700, and he does not shew 
what he paid therefor. There appearsto us, to have been 
both an absence of judgment in the person making the 
deeds, and a degree of unfairness in the person accepting 
them. We therefore think, that they cannot stand for any 
thing more than a security for Samuel McCraw. See Sir 
Wa. Grant's observations, Cooke v Clayworth, 18 Ves. 17, 
In Dunage v White, 1 Swanst 137, the court-refused to car- 
ry into effect a deed of arrangement between the members 
of a family, principally on the ground that one of the par- 
ties was an habitual druakard, and was ignorant and inca- 
pable of understanding his legal rights without professional 
assistance, althouglt he was sober at the particular time 
of executing the deed, the deed shewing on the face 
of it that his rights were therein misrepresented.— 
See also to the same poiat, Drewey on Injunctions, 19, 
20. There must be a reference to asccrtain the 
payment or advances made by James McCraw to Samuel 
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McCraw, for which the administrator of James holds the June 1943 
said negroes as a security. 


Per Curiam. Decree accordingly. 


THOMAS MITCHELL AND OTHERS vs. WILLIAM WALKER 
AND OTHERS. 


A commissioner, to whom a matter has been referred by the court, should state 
in his report all the evidence, upon which the report is founded—otherwise 
the report will be set aside. 

Tis case had been referred by order of the Court toa 
commissioner to make certain enquiries—and the report 


was now made. The defendant excepted, because the com- 
missioner had not set forth the evidence adduced before 


him. 


No counsel for the plaintiffs. 


Alexander for the defendants. 


Gaston, J. The defendants have excepted to the report 
of the commissioner made in this cause, because he hath not 
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Jane 1843 reported therewith the testimony, upon which it is made.— 
“Mitchel! This exception must be allowed. The party, against whom 
any matter referred to a commissioner, hath been found, is 
entitled to appeal from his judgment to the court; and it is 
essential, therefore, that the testimony, heard by the com- 
missioner upon that enquiry, should be all put in writing 
and accompany the report. 


v 
Walker. 


Per Curiam. Report set aside. 
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SARAH COOK vs. MELVIN REDMAN & AL: 


A testator, having several children, bequeathed two shares of his es‘ate to his June 1843 
son A. This son had previously promised his father that he would held ———"~ 


one of these shares for the separate use of a married sister, into whose hus- 
band’s hands the father did not wislt any of the property to pass. Held 
that such a promise created a trust in the son, which, after the death of his 
efather he was bound to execute, and that the sister, after tae death of her 
husband, hed a right to recover the property. 


In such « case it is not necessary that a promise be made in express terns; «> 
lent assent to such a proposed undertaking will raise the trust. 


This cause was transferred by consent from the Court of 
Equity of lredell county, at Spring Term, 1843, to the Su- 
preme Court. The facts are set forth in the opinion deliver- 
ed in this court. 


Hoke for the plaintiff, cited Thynne v Thynne, 1 Ver- 
ron 296. Oldham v Litchfield, 2 Vernon 506. Chaymber- 
lin v Agar, 2 Ves, § Beames 262. Gresley’s Kq, Ev. 208, 
Strickland v Aldridge, 9 Ves. 5:9. Mestaer v Gillespie, 
11 Ves. 638. Phil. Evid. 577, and Cowen’s note 1483. 2 


Story’s Eq. 746. 
Alexander for the defendant. 


Gaston, J. ‘Tomes Rediemn, formerly of fredell cour 
- ty, by his jast will and testament, after several specific de- 
Vises and bequests, and amongst others a bequest of negroes 
and other property to his wife for her life. or widowhood, di- 
rected that the residue of his lands should be sold aad also 


Z3 
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Jane 1843 the rest of his property at the death of his wife, and the mo- 


rs 
bin 


“Cook ney divided among certain of his children and grand-chil- 
dren therein mentioned, among whom was his son John, and 
to him he gave as follows: “I give and bequeath to my son 
John two equal shares of a legatee, with an addition of 
thirty dollars for extra services by him performed.” ‘Thom- 
as Redman died, and John Redmen, one of the executors 
named in the will acted as such, and afterwards died, hav- 
ing made his last will-and testament, whereof -he appointed 
Melvin Redman Executor, who proved the will of his testa- 
tor, and took upo him the office of executor. At the May 
Term, 1837, of Iredell County Court, the will of Thomas 
Redman was proved, and Hosea Redman was thereupon ap- 
pointed by the court administrator of said Thomas, with the 
will annexed. In April, 1839, Sarah Cook, who was ad- 
mitted to sue in forma pauperis, filed her bill against Mel- 
vin Redman and Hosea Redman, in which she charged, 
that she was a daughter of Thomas Redman, and was liv- 
ing with her father at the time when he executed.his will ; 
that she had previously intermarried with one Henry Cook ; 
that her husband, who was.a. man of idle dissipated habits, 
had abandoned her and gone off to Tennessee ; that her fa- 
ther was desirous of leaving her a share of his property, but 
feared, it he bequeathed it to her directly, that it would fall 
ito the hands of her husband, and she would derive-no 
benefit therefrom ; and that, thereupon, it was agreed be* 
tween her father, herself, and the said John, her brother, that 
her father should bequeath two shares to John, and he 
should hold one of them as a trustee for her sole and sepa- 
rate use, and that in furtherance of said agreement, two 
shares were accordingly bequeathed to the said John in 
the manner set forth in the said*will. The plaintiff further 
stated that her husband was dead, and she prayed that it 
might be declared that she was entitled beneficially to one 
of the shares so bequeathed. to her brother John, and that 
his executor the defendant Melvin, and the administrator, 
with the will annexed, the defendant Hosea, ah 8 account 
to her therefor, 
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The defendant Hosea admitted by his answer the allega-Juné 1843 © : 
tions of the bill, and professed his readiness to account with Goo, 


the plaintiff, if the court deemed her entitled to an account 
upon those allegations. The defendant Melvin, by his answer, 
declared, that he was ignorant of the truth of the matters 
alleged in the bill in respect to the trust for the plaintiff, with 
respect to one of the shares bequeathed to his testator by 
the will of Thomas Redman, and also ignorant of the death 
of Henry Cook, and prayed that the plaintiff might be put 
to proof thereof. ‘To:this answer the plaintiff replied. ~ 


On behalf of the plaintiff a number of witnesses have 
been examined, who festify to repeated declarations of John 
Redman, that his father, at the request of his sister Sarah, 
atid for the purpose of securing what was designed for her 
from the power of her dissipated husband, bequeathed to 
him an extra share for her, and desired him to let her have 
the benefit of it from time to time as she needed it—and that 
he intended to pay her out of the first money he collected. 


+ "This evidence, we think, establishes a promise and un- 
taking on the part of John Redman to the testator, that the 
testator’s wishes, in favor of his daughter Sarah, as declared 
to him, should be as fully executed as if the bequest were 
formally made to her ; that this promise and undertaking, 
when made by one whose interests would be affected by the 
regular insertion of a bequest, will raise a trust which a 
Court of Equity will execute, is settled by several cases.— 
Chaymberlin v Agar, 2 Ves. & Beames 262. Mestaer v 
Gillespie, 11 Ves. 638. Strickland v Aldridge, 9 Ves. 
519. Chamberlayn v Chamberlayn, 2 Free. 235. And it 
need not be shewn that a promise was made in express 
terms ; silent assent to such a proposed undertaking will 
raise the trust. Bryan v Godfrey, 4 Ves.10. Paine v Hall, 
18 Ves. 475. The principle of these decisions is, that in 
consequence of such promise the testator has been prevent- 
ed from formally executing his intended purpose, and it 
would be an act of fraud in him who made the promise to 


- avail himself of the omission so caused. The evidence of 


¥ 
Rodman. 
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Jone 1°49 the dea‘h o° Henry Cook is satisfactory. We declare’ 

~». therefore, thet John Redman was, in his life-time, a trustee 

v for the plaintiff; with respect to one of the shareg so as a- 

foresuid bequeathed to him by his father, Thomas, and that» 

upon the death of the of the said John, this trnst devolved 

upon his executor, the defendant Melvin, and that the plain- 

tiff is entitled to haye an account against him and the other 
defendant as prayed. 


Per Curiam. Decree accordingly. 
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LEWIS H. LOVE vs. CARTER LEA, ADM’OR. 


When the guardian of a ward who had resigned, came to a settlemept with a June 1843 


succeeding guardian, and, to secure the balance found due to the ward exe- 

cuted a deed of trust of a slave and afterwards died, bequeathing this slave 

to the ward, and leaving sufficient other property to discharge his debtse— 

- Held that this slave belonged in Equity to the ward, and that the succeed- 
ing guardian had no right, without necessity, to cause the slave to be sold 
under the deed of trust, and in doing so and becoming himself the pur- 
chaser, although he gave a full and fair price, he acted without that bona 
Ades which would entitle him in a Court of Equity to hold the property a- 
gainst his ward. 

This cause was transmitted by consent from the Court of 
Equity of Caswell county, at Spring Term, 1843, to the Su. 
preme Court. 

The facts are stated in the opinion delivered in this Court. 


Morehead for the plaintiff. 
Kerr for the defendant. 


Dantet, J. The bill states that Samu] Love was the 
guardian of the-plaintiff; that he resigned the trust, and the 
Court appointed John Love guardian ; that Samuel came to 
a setilement with John as guardian, and executed. to him a 
bond for the balance of the ward’s estate, and that be, Sam- 
uel, gave a deed in trust of a female slave by the name of 
Minerva, to secure the payment of the bond ; that Samuel 
Love made his will, and specifically bequeathed-the said 
slave.to the plaintiff, and died in the year 1829. . After- 
wards, in the same year, John Love, the guardian, caused 
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June 1843 the trustee to expose the said slave to sale, when he became 


Love 


Vv 
Lea. 


the purchaser, and retained her until his death, which took 
place in the year 1840. Minerva now has several children. 
The bill states, that the general personal estate of the testa- 
tor, Samuel Love, was amply sufficient to pay all his debts, 
including the said bond, and that there was no necessity for 
the sale of the slave which was specifically bequeathed to 
the plaintiff; that the plaintiff came of age in the year 
1840. ‘The bill prays for an account of the guardianship, 
and that the said slaves may be surrendered to the plaintiff, 
as a part of his estate. | 

The defendant in his answer admits, that John Love was 
the guardian of the plaintiff, and that he, as administrator, 
is now ready to account and pay any demand which may 
be due him. He admits that the slaves mentioned in the 
bill, are now in his possession ; but he insists that they be- 
long to the estate of his intestate, as his intestate purchased 
the same of one Gray and took a bill of sale for the same.— 
He says that he is ignorant that the deed in trust to Gray was 
to secure adebt for the benefit of the plaintiff. He says that 
he has no knowledge of the legacy of the slave to the plain- 
tiff, under the will of Samuel Love. There is a replication. 

The main dispute in this case is, as to the right and title of 
the slaves Minerva and her children. The evidence in the 
cause satisfies us that the deed in trust of the slave Minerva, 
from Samuel Love to A. Gray, (trustee) dated the Z2ist of 
April, 1829, was executed to secure a debt of $185 65, to 
John Love as the guardian to the plaintiff; that Samuel 
Love made his will, and bequeathed the said slave Minerva 
to the plaintiff, and afterwards died in the said year 1829 ; 
that the trustee, at the instance of the guardian, sold the 
slave, under the pretence of satisfying the said debt, and the 
guardian became the purchaser, and took a bill of sale from 
the trustee in his own name, dated the 31st day of Decem- 
ber, 1829- The executor of Samuel Love, in his deposi- 
tion, states that the other legacies Nad to abate, in paying 
the debts of his testator, but this legacy has never centribu- 
ted any thing in the said payments. In Equity, the siave 
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Minerva belonged to the plaintiff. If the guardian could June 1843 


not find general personal assets of the testator to make the 
debt of $185 65, coming to his ward, it seems to us that he 
acted improperly, in having his ward’s slave, worth more 
than $300, sold to pay said debt. But when we see with 
what expedition all this was done, and that the guardian be- 
came the purchaser himself, we are compelled to declare 
that, although he gave a full price for the slaves, the transac- 
action is wanting in that bona fides which will authorize 
this court to decree that he can rightfully hold them against 
his ward. 

The defendant must, we think, be decreed to surrender the 
slaves Minerva and her children to the plaintiff, and to ac- 
count for the hire and also the other estate of the plaintiff, 
and in the account he will be allowed all just credits for the 


purchase money, and for raising the negroes. 


Per Curiam. Decree accordingly. 


Love 


v 


Lea. 
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WILLIAM GOOD #. THOMAS K. HARRIS & AL. 


Where a man, “ professing to be in embarrassed circamstances and desiroas of 
discharging his debts and to secure a mainterance for his family.” executed 
a deed in trust for all bis personal property to pay the debts, and then di- 
rected “ that part of the said property may reraain thereafter, the same to be 
held in trust fur the use, maintenance and support of bis wife and her chil- 
dren,” and that “in case he should die before his wife, then tlie trustee to 
Te-convey the surplus property with its accumulated value and quantity un- 
to his widow and her children, if she should request it 7’ Held, that on the 
death of the wife, the debts being paid, the husband was entitled to her 
share of the surplus, either by virt e of his marital rights or as her adminis- 
trator, and that the chi'dren which she had by former marriages were not in- 
cluded in the provisions of the trust, but that all the remainder of the sur- 
plus belonged to the child she left by the husband who created the trust. 


This cause was transmitted by consent trom the Court of 
Equity of Northampton county, at Spring Term, 1843, to 
the Supreme Court. The facts are stated in the opinion de- 
livered in this court. 


Bragg for the plaintiff. 
B. F. Moore for the defendant. 


Dantet, J. The late wife of the plaintiff had been 
thrice married. First toa man by the name of Harris, and 
by him she had three children. Secondly, to a man by the 
name of Bradley, and by him she had onechild. Thirdly, 
to tho complainant, by whom! she had one child James 
Good: and she died in the year 1840, when the plaintiff be- 
came her administrator. The plaintiff, during the cover- 
ture, “being in embarrassed circumstances and desirous of 
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discharging his debts, and to secure a maintenan¢r for his June 1943 
family,” executed to the defendant, Thomas H. Harris,a Gooa 
deed in trust for all his property, (which deed makes a part od. 
of the case,) to pay his debts—“and whatever part of the 
said property may remain thereafter, the same to be held in 
trust by the said Thomas Harris, for the use, maintenance 
and support of the wife of the said Good and her children.” 
And in case Good should die before his wife, “ then he (the 
trustee) to reconvey the surplus property, with its accnmu- 
Jated value and quantity unto the widow of the said Good 
and her children, if she should request it.” The debts of 
the complainant have all been paid, and there is now re- 
maining in the hands of the trustee a considerable personat 
fund to be distributed. ‘The defendants are the children of 
Mrs. Good by the three marriages, and the representatives of 
deceased children, who claim the said property in different 
ways and in different proportions, under the words in the 
deed her children.” The plaintiff claims, first, the whole 
fund as a resulting trust. Secondly, he says that if he is 
not entitled to the whole fund, he is nevertheless entitled as 
the administrator of his late wife to a half, and his son to 
the other half of the-said fund, or at least he is so entitled 
to one share with all the the children of his late wife. The 
case now comes on for a hearing on the bill, answers, and 
the exhibited deed: 

If the trustee held this personal property in trust only “ for 
the mainterance of the grantor’s family,” a doubt might 
fairly arise whether the objects intended to be benefitted 
were not so imperfectly described as to make the trust void,: 
and so’ it would result ; for the difficulty that would attend 
the execution of such imperfect trusts, is converted by the 
court into’an argument that no trust was intended; Lewin 
on trusts,78, 79, and the cases there cited. But the grant- 
or, in the subsequent and conveying part of the deed, as it 
relates to this-fund, declares that the trustee shall hold the 
same in trust, “forthe use, maintenance and support of his 
wife and her children.” We here see, that there are well 
designated cestuis que trusts described in the deed. But al- 


Ad 
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June 1843though there is no express provision in the deed that the 


Good 


v 


Harris. 


wife should have a separate estate in the trust, yet it is 
manifest that was the intention, when we read the whole in- 
strument. That results from the nature of the deed being 
@ provision by a husband for his wife. Sieel v Steel, 1 
Ired. 452. Besides he directs the trustee, on the contingen- 
cy of his dying before his wife, that the property “is to be 
conveyed to her and her children, if she desires it.” But it 
makes no difference whether the plaintiff takes his wife’s 
share by force of his marital right, or as ber administrator, 
for it comes to the same thing in interest as tohim. The 
next question is, what children are to take with him? We 
think, that the child (Jas. Good) of the grantor by his then 
wife, only is to take benefit in the trust with the plaintiffi— 
We think so, first, because the grantor, in the beginning of 
the deed, declares that he was about to secure a maintenance 
for ‘his family.” The other children were not members of 
his family, at the time of the making of the deed. Again, 
the grantor declared, that he was in embarrassed circumstan- 
ces—the property was therefore first to be applied to rid 
him of debt, and the remainder, whatever it might be, was 
to continue in trust for the support ot his wife and her chil- 
dren. He expected other children it is probable. ‘To sup- 
pose an embarrassed man intended to include four other per- 
sons of no kin to him, as sharers in this surplus with his 
wife and his own ehildren by him, is to suppose the grantor 
to have lacked: common prudence, and also the common 
sense of self preservation. We think, therefore, from a full 
reading of the deed itself, he could not so have intended.— 
We are of the opinion and so declare, that the trustee, Thom- 
as H. Harris, holds the funds mentioned in the pleadings in 
trust, one moiety for the complainant as the administrator of 
his late wife, Sylvester Good, and the other moiety in trust 
for the infant son of the said William Good and Sylvester. 
Good, deceased, by the name of James Good. All costs will 
be paid out of the fund by the trustee. 


Per Curtam. Decree accordingly. 
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WILLIAM P. FERRAND & AL’, EX’ORS &c. os. SARAH JONES 
AND OTHERS. 





A testator, having « wife, two sons, and grand-children by one of his sons, de- June 1843 
vised as follows: “3d. It is my desire that all of my property, teal and 


personal, that may” be left after my debts are satisfied, I devise to my wife 
during her natural life. 4th. I give to my son J. 8. one dollar. Sth. I 
give to my son J. 8’s children the sum of $600 out of the annual income 
of my estate for the support and benefit of his children, to be paid annually 
by my executors. 6th. I give to my son A. J. six hundred dollars annual- 
ly. 7th. At the demise of my wife I lend unto my son A, J. the one half 
of my real and personal estate, including the piece I now reside on, and the 
lands adjoining it. If my son A. J. should demise without lawful issue, I 
then give the property to my ron J. 8’s children, to be managed by my ex- 
ecutors in that way they may deem proper to the benefit of his children.” — 
Held ; first, that the annuities charged on the life estate of the widow are 
to be paid, though they exhaust all the income of the estate, and leave the 
widow without the means of maintenance: Secondly, that the annuity to 
the children of J. 8. being “ for their support and benefit” is to be paid to 
those children that were in esse at the death of the testator; and the after 
born children are to be let in to the benefit of the annuity prospectively 
from their births: Thirdly, that on the death of the widow the annuities 
will cease, and A. J. will take one moiety of the estate, subject to the ulte- 
rior limitatiou upon his dying without issue: Fourthly, that the children 
of J. 8. take the other moiety of the estate, on the death of the widow. 


This cause was removed by consent from the Court of 
Equity of Onslow county, at Fall Term, 1842, to the Su- 
preme Court. 

The bill was filed by the plaintiffs as the executors of 
William Jones, deceased, praying the advice and direction of 
the court as to its construction and execution by the execu- 
tors. The following is a copy of the material parts of the 
will: “Item 3d. It is my desire that all of my property, 
real aud personal that may be left after my debis are satis- 
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June 1843 fied, I devise to my wife during her natural life. 4th. I 
Ferrand give to my son, John S. Jones, one dollar. 5th. I give to 


v 
Jones. 


my son John S. Jones’ children the sum of six hundred dol- 
lars out of the annual income of my estate for the. support 
and benefit of his children, to be paid annually by my ex- 
ecutors, 5th. I give to my son, Allen B. Jones, six hundred 
dollars annually, and he isto remain with his mother to as- 
sist her and attend to her business during her life. In case 
that he does not comply with the above request, I then give 
him three hundred dollars per annum, to be paid by my ex- 
ecutors annually. 7th. At the demise of my wife I lend 
unto my son, Allen B. Jones, the one half of ‘my real and 
personal estate, including the piece I now reside on, and the 
lands adjoining it. If my son Allen should demise without 
lawful issue, 1 then give the property to my son John S. 
Jones’ children, to be managed by my executors in that way 
they may deem proper to the benefit of his children.” The 
biJl stated in substance that the testator at his death left a 
widow, who isstill alive, and two sons, Allen and John, the 
latter of whom had at that time several children, and that 
more had since been born to him; that the income of the 
estate was not more than sufficient to pay the two annuities 
of $600, and if applied to that purpose, the widow would 
be left destitute of the means of support ; and then prayed 
the advice of the court upon the several points arising on 
the construction of the will and their duty in the premises, 
which will be found in the opinion delivered in this court. 
The different parties who were interested were made de- 
fendants, and put in their answers, and claimed according to 
their respective interests, 


J. H. Bryan for the executors. 
Badger for the widow and A. B. Jones. 
Iredell for J. 8. Jones’ children, 


Dawiet, J. The plaintifis as the executors and trustees 
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of the last will of William Jones, deceased, ask the court to June 1648 
aid and direct them, in the execution of the trusts therein” perena_ 
contained. First, we think, that the widow, Sarah Jones: | ¥ 
by virtue of the 3d clause in the will, takes for and during eee 
her life, after the debts of the testator are paid, all the estate, 
real and personal, but charged with the two annuities of 
$600 each, to Allen Jones, and the children of John Jones, 
as mentioned in the 6th and 6th clauses in the will. If the 
said annuities exhaust ali the income of the estate in the 
hands of the trustees, and leave the widow without the 
means of maintenance, it is her misfortune not to have dis- 
sented from the will. 
Secondly, the annuity for John 8. Jones’ children, being 
“for their support and benefit to be paid annualiy.” is to be 
paid to those children, who were in ease at the death of the 
testator, and the after born children are to be let in to the 
benefit of the said annuity prospectively from their births. 
Thirdly, onthe death of Sarah Jones, the widow, the 
said two annuities will cease, because the fund is then to 
cease out of which they are to be raised. Allen Jones will 
then take in remainder, one half of the real and personal-es- 
tate, subject to its going over to the children of his brother, 
John Jones, in case of his death, without leaving issue. It 
would be unreasonable, end, as we think, against the inten- 
tion of the testator, for him to have a moiety of the entire 
estate, after the death of his mother, and also a contribution 
of the annuity of $600, which then could only 9 raised out 
ot the other moiety of the estate. 
Fourthly, what is to become of the other moiety of the 
estate after the death of the widow? The testator had but 
two-children, and he has shown a clear intention to disin- 
herit one of them, his son John, as in his will he says, “ 4th 
Item, I give to my son, Jobn S. Jones, one dollar.” He has 
provided for Allen, his other son, by giving him half his es- 
tate afler the death of his mother, and the ceasing‘of his an- 
nuity. He has shown us before in his will, that the children 
of his son John were collectively objects of his bounty 
equally with his son Allen, in respect of the-annuities, If 
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dune 1£43 the children of John do not take the other moiety of the es- 
Fenand tate in remainder, then there is nothing in the will that can 


v 


Jones. 


indicate an intention of a cesser of their annuity at the 
death of the widow, which annuity is charged upon and to 
be paid, “out of the annual income of the estate.” That 
annuity, if continued to be raised, would exhaust, or nearly 
exhaust, the income arising out of the said moiety of the es- 
tate ; and if there was any thing over, it would have to go 
to the two sons, as being the heirs at law and next of kin of 


Ahe testator—one of whom he intended to disinherit, and the 


other he had just provided for, with half of his estate.— 
When we read the preamble of the will, we must see that 
the testator did not intend to die intestate as to any of his 
property; or that he meant to leave this moiety subject on- 
ly to acharge of the annuity of $600 to John S. Jones’ 
children. But it seems to us, that he meant it to go to the 
said children, as a remainder, on the death of his widow.— 
He says, if my son Allen should die without issue, .“ I then 
give the property to my son John S. Jones’ children, to be 
managed by the executors to the benefit of the children,” — 
On the event of Allen dying without issue, the testator in- 
tended that then the title to “the property,” meaning his 
whole property, (and not that only that had been given to 
Allen) was to be in John’s children. This expression of the 
testator raises a strong presumption that he supposed that 
the children were already to be considered the owners of 
that portion of the entire estate, which was not included in 
Allen’s remainder. By sticking to the strict letter of the 
sentence, and the adverb of time (then,) and not looking 
through the whole will for the testator’s meaning, the word 
“ ¢hen” would seem to bring the two moieties of the entire 
estate to the children, at one and the same instant of time, to 
wit, on the contingency of Allen. dying without issue— 
Then, and not till thea are the children of John to take any 
thing in the estate in remainder, say the defendants John, 
Allen and the widow. But, we will ask, what is there in 
the will to limit the annuity given to the children, if it is 
not to be constructively limited, by their taking in remainder 
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the estate charged with the payment of the annuity like Jane 1643 
that which was given to Allen. Their annuity otherwise yo oia 


would be a perpetual annuity, charged on this moiety of the 
estate. Again, great inconvenience would arise in getting 
in the estate for the children on the death of Allen without 
issue, if the other moity in the mean time was to be distrit- 
uted on the death of the widow, to the heirs and- next of 
kin of Wm. Jones; such an inconvenience could never 
have been contemplated by the testator. These defendants 
also contend, that the words used by the testator, (“I then 
give the property,”) only cover the moiety which was alrea- 
dy given to Allen, subject to the contingency therein men- 
tioned, and that the said words could not fairly be made to 
refer to any other property. We think otherwise. The 
said words constitute the beginning of a sentence in the 
’ will; and the testator was speaking as if he intended to say, 


“TI then give my whole property to John S. Jones’ children.” « 


The whole property should then be in them; raising an 
implication, that he considered the other half was to be in 
them from the death of his widow. And, we think, from 
the provisions of the will, if the annuity is to cease then, 
that inasmuch as there would then be no provision for said 
children of John S. Jones, they are entitled to a vested 
remainder in fee to the other moiety of the real and personal 
estate of the testator. And, that, if any of the children of 
John Jones should die before the tenant for life, then the 
prospective annuities would all survive to the survi- 
ving children of John 8S. Jones, and a personal represen- 
tative ef adead child should not share with them in such 
annuities. But as to the vested estate, which they take in 
remainder on the death of the tenant for life, the children of 
John, born at the death of the testator, or which may be 
born before the time of the division of said estates, (to wit, 
the death of Sarah Jones,) and the real and personal repre- 
sentatives of any of the said children who may die before 
that time, are to take shares in the real and personal estate 
in said remainder, according as their rights and preportions 
may then appear to be. 


v 
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June 1848 There must be a reference to take the accounts as asked 
by the parties. 








Per Curram. Decree accordingly. 
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ALIENS. 
See Devise—LeEGaAcies. 


ANSWER. 


See Evipence. 


ASSIGNMENT. 


1. One who takes by assignment 
an paw. ope instrument, or 
a negotiable instrument when it 
is past due, succeeds only to the 
ights of the assignor, and is af.- 





fected by all the equities agains 
him. Moody v Siiton, 3 

2. Where a judgment at law has 
been assigned and the debto 


from the assignor to the debtor; 
that the former looks to the lat- 
ter forthe money. bid. 


ATTORNEY» 


. Where the children of a per- 


son, who had died intestate, ap- 

point an Attorney to collect mo- © 
neys, which were due to their 
father in his tife-time, and he 
collects them aécordingly, such 
attorney, cannot, when he is 
called upon to account for what 
he has received, object that it 
belonged in law to the adminis- 
trator of the deceased father.— 
Means v Hogan, 525° 


pays the assignee, the assignor,2. Receiving the money, as be- 


cannot afterwards, on account 
of any equities between him and 
the assignee, compel the debtor 
to pay the emount to himself. 

Hewett v Outland, * 438 


longing to his principals, he 
cannot afterwards deny their 
right to it. Ibid. 


3. If in any.case an assignor canCAPE FEAR NAVIGATION 


annul the operation of his 
signment, as an authority to the 


COMPANY. 


debtor to pay the debt to the1, Under the acts of Assembly rel- 


assignee , it can only be done 
Bpon’ distinct personal noti 


ative to the Cape Fear Naviga- 


Pes Company and the Board 
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of Internal Improvement, the} 
Board had a right, under the act 
of 1823, 2 Rev. Stat. p. 272, to 
direct the application of the mo- 
ney subscribed as stock by that 
act, according to their discretion. 


Altorney Gen’l v Cape Fear\l. 


Company, 444 
2. There was no time’specified in 
the act of 1829, within which 
the instalments of the stock 
were to be paid, and; in the ab- 
sence of any agreement, even if) 
it were a case between private 
individuals, interest’ would not 


accrue until a demand was2. 


made. ~ Ibid. 

3. Such a company has: no right 
to retain dividends due to the 
State*on stock subscribed, to an- 





swer a supposed and’ independ- 
ent claim of theirs against the) 
State, not acknowledged by her 
and not provided for by an ap- 
propriation, Ibid. 

4. Under the act’ of 182% above 
referred to, the Board of Inter- 
nal Improvement had a right to 
charge the salary and expenses 
of an Engineer, employed in 
the improvement of the Cape’ 
Fear River, as a part of the sum 
to be advanced in stock by the! 
State to the Cape Fear’ Naviga- 
tion Company. bid. ' 


CHEROKEE LANDS. 


A purchaser of the Cherokee lands, 
under the Acts of Assembly of 
1818, 1820 and 1821, does not 
acquire, before the full payment 
of the purchase money, such a 
title, either legal or-equitable, as’ 





can be sold by execution.— 
Deaver v Parker, 40 


CHOSES IN ACTION. 


In Equity choses in action are 
assignable for a valuable consid- 
eration and bona fide, such as- 
signment being in the nature of 
an agreement, by which the as- 
signor is bound to give to the 
assignee the benefit of that 
whieh he has assigned. Hop- 
piss v Eskridge, 54 
But in Eqnity as well as at law, 
a grant of land (except a release) 
is void as an act of mainte- 
nance, if,-at the time, the land is 
in the actual possession of an- 
other person, claiming under a 
title adverse to that of the grant- 
or. Ibid. 


CONSTITUTION. 
See Devise. 


CONTRACTS: 


. Where it appeared to the satis- 


faction of the court, that, at a 
sale of the plaintiff’s land by 
execution, the defendant agreed 
to purchase the land. and that 
the plaintiff might redeem it by 

aying the purchase money and 
interest, and in consequence of 
this agreement bidders were de- 
terred from bidding, and the 
land was sold greatly below its 
value; Held that the plaintiff 
had a right to redeem, by pay 
ing. the defendant the purchase 
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money and interest, and also} 
such other sums as he might 
owe him on a general account. 
Turner v King, 132 
2. On a bill alleging that the 
plaintiff’s negroes had been for- 
merly sold at public auction, and 
purchased by the defendant on 
an agreement that the plaintiff 
might redeem them by re-paying 
the purchase money and inter- 
est, and that in consequence of 
such agreement being known 
the defendant was enabled to 
purchase at very inadequate pri- 
ces, and praying that the plain- 
tiff be permitted to redeem, the 
court cannot decree for the 
plaintiff, unless upon proof of a 
distinct agreement to redeem, or 
upon plain evidence of undue 
advantage taken of the plaintiff, 
or imposition on him. berna- 
th v Hoke, 157 
3. Mere proof. of a friendly inten- 
tion on the part of the defend- 
ant to favor the plaintiff by let 
ting him have the use, upon ad- 
vantageous terms, of such ne- 
as he might buy, or even 

of a purpose to let him have the 
negroes back, if he should be 
able in a reasonable time to re- 
pay the price given and the in- 
terest, will not entitle the plain- 
tiff to a decree. Ibid. 

4. A fair and full price given for 
roperty and no security taken 

r the sum ‘thus advanced, 
strongly implies an absolute and 
_not a redeemable purchase.— 
Ibid. 

5. A court will not annul disposi- 
tions of property, because they 
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wise man would not have made 
or a man of nice honor have 
consented to receive ; but all the 
contracts of an individual, even 
his gratuitous acts, if formally 
executed and no power of re- 
vocation reserved, are binding, 
unless they can be avoided be- 
cause of surprise or mistake, 
want of freedom, nudue infiu- 
ence, the suggestion of a false- 
hood, or the suppression of 
truth. Greenv Thompson, 365 


6. If a person, while he is ina 


state of intoxication, is imposed 
upon and induced to enter into 
a disadvantageous agreement, 
yet if, after he becomes sober, 

e ratifies such agreement by 
giving a bond or deed in pursu- 
ance thereof, the court will not 
interfere to relieve him. Moore 
wv Reed, 580 
7. Mere folly in making an agree- 


ment, without fraud, is no 
grouhd for relief in Equity— 
Ibid. , 


8. Where a person, who has been 
indnced by fraud or imposition 
to purchase property, afterwards 
arts with the property, so that 
cannot put the vendor in 
statu quo, the court will not re- 
scind the contract, except in 
some cases where the party was 
continuing under the same pres- 
sure of distress at the time of 
parting with the property as op- 
erated upon him at the origin of 
the transaction. Ibid. 
9. Where a person boards and sup- 
ports another from motives of 
charity, without any intention 
of charging for her expendi- 





are improvident, or such as a 





tureef he cannot, when the ob- 
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ject of his charity subsequently 
become possessed of property, 
charge her or her representa- 
tatives with the amount so ex- 
pended—either at law or in 
equity. University y McNair, 
605 


CONTRACTS TO CONVEY 
LAND. 


1. It is at least questionable whe- 
ther the administrator of an ob- 
ligee in a bond conditioned to 
convey land to the obligee and 
his heirs can maintain an action 
at law onthe bond. Ruther- 
ford v Green, 121 

. In Equity, a valid contract for 
the conveyance of land is in it- 
self an equitable conveyance, 
whereby the p2rsor, to whom it 
is given, is regarded as the com 


have such conveyance made, 
must shew that there was a val- 
uable consideration for the en- 
gagement of the deceased, and 
that rrammpuszse oc pn or such 
acts done or offered to be done, 
on the part of him demanding a 
conveyance, as were equivalent, 
under the contract of the par- 
ties, to a payment of that con- 
sidezation. Lindsay v Coble, 

602 


COSTS. 


. When the same solicitor, who 


files the plaintiff’s bill, files also 
the answers of some of the de- 
fendants, costs will not be al- 
lowed to these defendants, tho’ 
the bill be dismissed with costs 
as to the others. Quinnv Pat- 
ton, 


48 
plete owner, and is entitled, at2. Where the parties toa deed of 


any time, to call for a convey- 
ance of the legal title. bid. 

3. Upon his death, intestate, with- 
out having obtained such legal 
conveyance, his equitable own- 
ership descends to his heirs at 
law. And no arrangement by 
the administrator, nor receipt by 
him of the penalty of the bond, 
or of the value of the land, can 
defeat this right of the heirs.— 
Ibid. 

4. Under the act of Assembly, 
(Rev. Stat. ch. 46, sec. 28,) au- 
thorizing the executors or ad- 


trust for the satisfaction of cred- 
itors,do not definitely express 
the debts that are due, or to be- 
come due, ¢reditors have a right 
to demand an enquiry, and, al- 
though they charge fraud in the 
deed, and their charge is not es- 
tablished and their bill dismiss- 
ed, yet they are not bound to 
pay any costs to the defendants. 
Dewey v Littlejohn, 495 


DEBTOR AND CREDITOR. 


ministrators of deceased per-/1. Where a creditor, by way of 


sons in certain cases to execute 
deeds. of conveyance for lands 
sold by their testator or intes- 
& tate, the person who claims to 





compositiou with a debtor appa- 
rently in doubtful circumstan- 
stances, without any fraud or 
imposition on the part of the 
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latter, agrees to reliquish a per- 
tion of his debt, in considera- 
tion that the debtor will give 
good security for the remainder, 
and the debtor accordingly pro- 
cures his friends to be his sure- 
ties, and they are accepted by 
the creditor, the creditor cannot 
afterwards claim to be relieved 
from his part of the contract by 
which he stipulated to release a 
portion of the debt- Gunn v 
Mc Aden, 79 
. And the same rule applies, when 
the debtor, under a similar a- 
greement, in consideration of 
his creditor’s relinquishing a 
debt he owes him, relieves him 
from responsibilities as his sure- 
ty by substituting other sureties 
Ibid. 
3. The payment by a debtor, or 


his own engagement to pay a 
smaller sum, will not discharge 
a debt for a larger sum, and the 
agreement to receive such small- 
er sum in satisfaction is but nu- 


dum pactum; but where the 
undertaking of another person 
is also given, this forms a new, 
distinct and better security for 
the debt, and therefore is a sat 
isfaction of the prior debt, when 
so received. Ibid. 

4. Where a creditor obtains a judg- 
ment in another State against a 
debtor residing there, and the 
property of the debtor is re- 
moved to this State, a creditor, 
who attaches it in this State, 
without fraud and for a bona fi- 
de debt, shall hold it against 
such judgment creditor. Mc- 
Lure v Beneeni, 513 


643 
judgment at law in another 
State, cannot receive the extra- 
ordinary aid of a Court of E- 
quity in this State to enforce 
such judgment. Ibid. © 
6. Courts of Equity in this State 
will only lend their assistance in 
enforcing the satisfaction’ of 
judgments at law obtained in 
their own State. Ibid. 


DECREE. 


1. The court can make no decla- 
ration in its decree of a fact, 
which is not in issue in the 
pleadings, nor pay any respect 
to evidence touching such fact. 
A rehearing upon the ground of 
such omission will uot there- 
fore be granted. Buffalow v 
Buffatow, ; 113 

5. As when the defendant was 
charged as trustee of certain ne- 
groes for the plaintiff, and it is 
stated neither in the bill, nor the 
answer that the defendant had 
sold them, and the decree was 
that he should convey them to 
the plaintiff, and account for 
their hires—the allegation that 
he had actually sold them be- 
fore the bill was filed is no 
ground for a rehearing of the 
decree. Ibid. 

3. A petition for rehearing states 

thaton a reference to the mas- 

ter, preliminary to the decree, a 

witness had given material evi- 

dence for the petitioner, but that 
this evidence was accidentally 
omitted by the master in his re- 
port, and the petitioner was ig- 





5. A creditor; who has obtained a 





norant of the omission when 
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the decree was entered. This 
is no ground for granting u re 
hearing. Jbid. 

4. When, in a sui; by a cestui que 
trust against a trustee, for an 
account of the land held in 
trust, a decree is made directing 
a report by a master, “ as.to the’ 
poofits, expenses, improvements 
and waste, spoil or damage to 
the land ;” this decree properly 
corresponds with the prayer of 
the bill, and is not erroneous.— 
Ibid. 

. When a master makes a report 
according to the directions ol 
the decree, an exception that he 
has reported on an improper or 
irrelevant matter cannot be al- 
lowed. The objection, if any, 
is to the decree of the court.— 
Ibid. 

6. Ordinarily Courts of Equity do 
not decree between co-defend- 
ants, but where a case is made| 
out between defendants by evi- 
dence arising upon the plead- 
ings and proofs between the 
plaintiff and defendants, the de- 
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fcr the purpose of defeating 
creditors, yet if such fraud is 
not directly alleged either in the 
bill or answer, the court will 
take no notice of it, but will 
proceed to decree an execution 
of the trust, if properly estab- 
lished by prools. Hudgins v 
White, 575 


DEED. 


. If a conveyance or other deed 


is by accident or mistake framed 
contrary to the intention of the 
parties in their contract on the 
subject, a Court of Equity will 
interfere to prevent one of the 
parties trom taking an unfair ad- 
vantage thereof. Chamness v 
Crutchfield, 148 


2. But if such mistake or accident 


be not shewn, the court will not 
grant relief upon a mere parol 
declaration at the time of exe- 
cuting the conveyance tending 
to modify or alter the terms of 
such conveyauce. Jbid. 


fendant chargenble has a right to\3. Where a party signs and seals 


insist that he shall not be Hable 
to be made a defendant in an- 
other snit for the same matter 
that may then be decided be 
tween him and his co-defend- 
ant, and the co-defendant may 
insist that be shall not be oblig- 
ed to institute another suit for a 
matter that may then be adjust 
ed between the defendants. Ty 
son v Tyson, 137 
7. Where the bill is for the execu- 
tion of a trust, and circumstan- 
ces are disclosed which tend to 
shew that the trust was created 





a deed in the presence of wit- 
nesses, and it is afterwards at 
his ivstance proved and regis- 
tered, this amounts to a delivery, 
though the execution was in 
the absence of the grantee, in 
whose possession the instrument 
was never actnally placed. — 
Snider v Lackenour, 


4. In taking the probate of the 


deed of a married woman by a 
Judge out of court, it is not ne- 
cessary that the husband should 
personally acknowledge before 
the Judge his execution of the 
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- deed. It is sufficient if his exe- 
cution is proved by witnesses]. 
Joyner v Faulcon, 
5. Nor is it necessary that the cer- 
tificate of such probate should 
set forth that the deed was prov- 
ed before the wife was privily 
examined, the whole probate ap- 
pearing to have been taken at 
the same time. Ibid. 
6. Where the formal execution of 
a deed is proved, the presump- 
tion arises that it was intended 
by the parties as a complete in- 
strnment, and this presumption 


clear proof that in truth there 


, 645 
his property to his brother, in 
whom he had entire confidence, 
and who had t influence 
over him, and where a fair con- 
sideration is not clearlyshewn, 
wiil not be supported. MeCraw 
v Davis, 618 


DEPOSITIONS. 
See Evivence. 


DESCENT. 


Stat. c. 38, s. 7,) which declares®, 


cannot be overthrown but iE act of 1823, c. 1210, (Rev. 


was no delivery, and that thi 

was well understood at the time. 
Haughton v Barney, 393 
7. But where the attestation of the 
subscribing witness is special 
that the ipstrument was “sign- 
ed and sealed” in his presence, 
the inference of a full execn- 
tion does not arise, but the form 
of the attestation excludes the 
inference that he had also seen 
it delivered. Ibid. 

8. A delivery of a deed to a third 
person for tne use of the grantee, 
makes it effectual fiom the in- 
stant of such delivery, although 


the person is not the agent, but/I. 


a stranger to the grantee, pro. 
vided the grantee assents to it. 
Wesson v. Stephens, 557 
. Where the grantor asserts in 
his deed a release for the pur 
chase money, when he has not 
actually received it or taken a 
security for its payment Equity 
will givehim relief. Ibid. 

10. A deed made by one, who was 
in a weak state of mind, of all 





that “no inheritance shall de- 
scend’ to any person, as heir of 
the person last seized, nnless 
such person shall be in life at 
the death of the person last 
seized, or shall be born within 
ten months after the death of 
the person last seized,” applies 
only where the person last seiz- 
ed has died since the passage of 
that act. Rutherford v Green, 

121 


DEVISE. 


A devise of funds “ for the es- 
tablishment of a free school or 
schools, for the benefit of the 
poor of the county,” isa valid 
devise, and is not such a perpe- 
tunity as is prohibited. by the con- 
stitution of this State, or by the 
cominon law. State v McGow- 

9 


en, 
2. Where a testator by his will 


gives to each of his heirs and 
istributces a certain portion of 





. 


646 


§ as to such portions they take by 


3. 


his estate, “and no more,” these 
words, will not ot themselves 
exclude the heirs and next of 
kin from other portions of the 
statg, not effectually given a- 
way to some other person, for 


law, independent of, and even 
against, the intent of the testa- 
tor. Yetsuch words of exclu- 
sion may have an important 
bearing in the construction of 
ottier devises in the will, soas to 
prevent any restriction on the 
terms of another clause, where- 
by an intestacy pro tanto might 
be produced. Atkinsv Kron, 58 
Where A. by will devised as 
follows: “I give the baléfice or 
residue of my property to my 
executor in trust for the benefit 
of my sister Q’s grand-children, 
by the name of F., to be paid 
to any one of them who should 
apply for the same; subject, 
however, to the payment of the 
legacies &c. But should no 
one of my sister Q’s grand-chil- 
dren, or any one daly authoriz- 
ed legally to receive the above 
property in their behalf, apply 
within two years from the time 
of my decease, then the above 
property to revert unto Mary C. 
Kron’s children, and be distrib- 
uted equally among them, sub- 
ject to the legacies,” &c. Held 
that the grand-childrien of Q., 
being aliens, although they were 


entitled to the residue of thel5. 


personal property, could not re- 
ceive and hold any beneficial 
interest in the real estate; and 








that this,. therefore, should go 
over; under the limitation, to 
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Mary C. Kron’s children ; and 
this the more especially as the 
testator had plainly, in a previ- 
ous part of the will, expressed 
his intent, that no part of the re- 
al estate should go to his heirs 
at law. Ibid. 


3. Where a testator by his will di- 


rected that “a slave named Da- 
vid and his wife, and their 
po ey Charity and her four 
children, should be put in pos- 
session of a certain piece of 
land, and there live together, 
provided that David and all his 
family support themsel yes, with- 
out any cost to the estate; and, 
in order that he may be able to 
accomplish this task, I desire 
that he should enjoy the pro- 
duct of that farm, with the la- 
bor of himself, his wife, his 
daughter Charity and Charity’s 
children, until the children at- 
tain the age of 21, and then that 
C’s children be returned into 
the common stock, as every one 
of them attains the age of 21,” 
and the testator then gives Da- 
vid and his wife for the support 
of their family, some provisions, 
a horse &c., and directs that 
they shall remain in possession 
of that land during their natu- 
ral life, free of all incumbrances: 
Held by the court that the testa- 
tor did not intend the emanci- 
pation of any of these slave.— 
Ibid. 

A devise to executors to hold 
certain property and its pro- 
ceeds, until the testator’s six 
sons should become free from 
debt, and when that event oc- 
curred, to make a division a- 
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mong them, or set off to each 
respectively his proportion of 
the property as he became free 
from debt, does not convey such 
an interest to the sons as ena- 
bles them to dispose of the pro- 
perty, or such as to subject it to 
the claims of creditors, betore| 


widow had no power under the 
will to sell the real estate ;- that 
the deed of the daughters, they 
being under age, would beei- 
ther void or voidable, afffl, there-- 
fore, that a contract fer the sale 
of the land could not be enf 

ed. Devereur v Dunn, 206 


the event, on the occurrence of7. A. devised certain lands to his 


which they are to take posses- 
‘sion of the property, shall have 
firsthappened. State Bavk v 
Forney, 181 
6. A. devised as follows: “I de- 
vise and bequeath to my wife 
8. E. D., and to my daughter E. 
J. D., and their heirs forever, all 
my estate, real and personal, to 
be. equal and joint heirs to sell 
and dispose of the same, and to 
the survivor on the death of ei- 
ther of them; and should m 
wife bring forth a living child, 
being now in a state of pregnan- 
cy, 1 make such child equal and 
joint heir with my child E. J. D. 


and my wifeS.E.D. I furthers. 


appoint my wife S. E. D. sole 
executrix, all my estate, real 
and personal, being at her abso- 
jute disposal during the minori- 
ty of my child or children, she 
having the sole guardianship o 

said children.” The testator 
died, and the child of which 
his wife was pregnant was af- 
terwards born: Held, 1st, that 
on the birth of the posthumous 
daughter, the mother and her, 
two daughters were devisees and 
legatees in common in fee, sub- 
ject at least, as between the mo- 
ther and her daughter E. J. D., 
to an executory devise over to 
the survivor. 2dly, that the 
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wife for life, and after her death 
to B: S. for life, and, “ after the 
death of B.S. to the poor of the 
county of Beaufort, on’ ti@ ex- 
press following conditions and 
no other, that is to say, that they 
shall never be sold, but be held 
as a stock belonging to said poor 
salipet to be rented, cultivated 
or , as the wardens or 
managers of the poor may deem 
most advisable, but never to be 
let for a longer term of time’ 
than seven years, and no more 
timber to be used than is neces- 
sary for the use of farming d&c.” 
State v Gerard, 210 
Held, first, that this devise did 
not vest the legal title to the 
lands in the wardens of the 
poor, either as individuals or in 
their corporate capacity, and 
that therefore they had no right 
to recover them at law ; second- 
ly, that a devisefto “the poor of 
the county” is a devise to “such 
a charitable purpose as was al- 
lowed by law” befofe the pas- 
sage of our statute concerning 
charities, Rev. Stat. c. 18, and is 
therefore embraced within the 
provisions of that statute, and 
that it is sufficiently definite to 
outhorize a Court of Equity to 
enforce it: thirdly, that the per- 
petuities, forbidden by our con- 
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stitution, are estates settled for; 
ivategises,so as to be use 

fren able, and do not include pub 
charities. Ibid. 

. by his last will, after making 
several bequests, devised as fol- 
Jows: “ The balance of my es- 
tate I dispose of as follows: I 
wish my wife, Marietta, to have 
the use of the same during her 
life or widowhood. If she mar- 
ries, then I give her the one 
half of this balance of my es-| 
tate, to her and her heirs, the 
other half to my child or chil- 
dren living atmy death. If my! 





child or children should die be- (10: A. devised 


fore they arrive at the of: 
twenty-one or marriage, then I) 
ee their estate to my wife for! 
ife, remainder to my father for! 
life, remainder to my mother for 
life, remainder to the survivor 
in fee simple. For it will be 
seen that they, my children, will 
have some estate in possession 
on the marriage of my wife.— 
Should my child or children ei- 
ther arrive at the age of twenty-| 
one or be married, then I will) 
that the one halt of my estate 
before given them, be immedi- 
ately delivered to them, their 
heirs and assigns.” A. died, 
leaving his wife and two chil- 
dren surviving him. His wid- 
ow married, and then one of his 
children died intestate, under 
age, and unmarried. Held that 
the deceased child took, on the 
marriage of its mother, a vested) 
interest in the share of the es- 
tate devised to it, subject to the 
ulterior contingent remainders ; 
and that, upon its death, that! 
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portion of the estate, which was 
realty, descended to the surviv- 
ing child, and that portion which 
Was personalty, was to be equal- 
ly divided between the mother 
and the surviving child, in both 
cases subject to the ulterior con- 
tingent remainders. Held fur- 
ther, that there were no cross- 
remainders by implication be- 
tween the children, and that the 
remainders over to the wife &c. 
could only take effect on the 
death of both the children, un- 
der age and unmarried. Picot 
v Armistead, 226 
follows: “1 give, 
devise and ueath all my es- 
tate to my daughter C. and my 
son T’., to have and possess said 
real and personal estate during 
their natural lives, and after 
their death, the said property, 
real and personal, to descend 
and be transmitted to their chil- 
dren. Should my son T. die 
without leaving issue of his _ 
dy, my will is, that the pro 

ty, devised and bequeath to 
him, after his death, shall be 
limited and vested in the chil- 
dren of my daughter C. My 
will and desire is; that the ne- 
groes I have given to my daugh- 
ter © and son T.. shall be hired 
out in the county of Rowan and 
not without the county, and the 
profits of their hiring shall be 
equally divided between them 
during their natural lives; and 
my further will is, that neither 
my dwelling-house or tract. of 
land be rented out on which I 
live, but any other tracts may be 
rented out as they may deem 
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fit.” At the date of this will, 
ard at the death of the testator, 
his daughter C. was a married 
woman. Held that the wife, 
under the expressions of this 
will, did not take an estate to 
her separate use. Crawford v 
Shaver, 238 


11. The court will not force a con- 


struciion to raise a trust for the 
separate use of the wife, nor 
gather the intention that a sepa- 
rate estate is limited for her, 
from terms that are ambiguous 
orequivocal. Ibid. 


12. A. by his will devised among 
other things as follows: “1 de- 
vise that my lands, known by 
the name of the Lee and Dorch 
places and Stephen Brown 
— and all the rest of my 
ands not disposed of, be sold or 


rented at the discretion of my 
executors to the best advantage 
of the heirs, and to be disposed 
of at the will of my executors, 
and the proceeds of the same 
and my money, notes and crop 
and stock to be disposed of as 
the law directs.” Held that un- 
der this clause the personal pro- 
perty was to be divided among 
such persons, and in such pro- 

rtions, as the statute of disfri- 
Coslees would have prescribed, 
if the decedent had died intes- 
tate as to this property, but, as 
the property is taken under a 
devise in the will; advancements 
are not to be brought into hotch- 
pot. Brewnv Brown, 309 
13. Held also, thatthe real estate 
was not directed by this clause 
to be converted out and out in- 
to personalty, and that it is de- 
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vised to those who would have 
been the heirs at law of the tes- 
tator, if he had died intestate ; 
and that here also no me 
menfs were~ to be brought thio 
hotchpot. Ibid. 


14. A. being a man of large for- 


tune, and having about sevénty 
nephews and nieces, the chil- 
dren of eight brothers and sis- 
ters, after providing for his wife 
and making some small devises 
and bequests, bequeathed ag fol- 
lows: “Item, my will is, after 
the death of my wife and the 
negroes given her be taken out, . 
that all the rest of my negroes, 
&ec. (here mentioning the resi- 
due of his estate,) be sold, and 
all the bonds, &c. and out of the 
proceeds arising therefrom, my 
will is, that I give one hundred . 
pounds to my brothers’ and sis- 

tefs’ children, to be equally di- 
vided amongst them children 
that are alive. I except, (here 
the testator names five or. six of 


- his nephews,) tor they are good 


for nothing.” The residue of 
his estate, “if there be any over- 
plus,” is left to his brother Fran- 
cis Hester’s children. ‘ Held that 
this was not a legacy of one 
hundred pounds to each of the 
grand-children or to each stock 
ot the grand-cliildren, but that 
each grand-child was entitled to 
only an equal share of the one 
sum of £100. Hester v ms 


15. Extraneous evidence, as to the 


amount of the testafor’s estate 
and the number of his legatees, 
upon a question of mere con- 
struction, cannot change the 
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operation of legatory words, 
which have a clear and precise 
meaning. Ibid. 

16. Extraneous circumstances, 
when admissible, are to be re- 
ceived with extreme caution ; 
for the construction of every in- 
strument is generally to be es- 
tablished upon what is to be 
found in the instrument itself.— 
Ibid. 

17. Collateral evidence is not per- 
. mitted to introduce an intention 
into the will, which, with the 
aid of that collateral evidence, 
the will does not express. Ibid: 
18. Nor can an express and une- 
quivocal disposition of property, 
in one clause of a will, be con- 
trolled by any inference from 
the.context, of a probable over- 
sight or mistake of the tesfator 
in that disposition. His mean- 


ing, once explicitly declared, 
cannot be changed by any infer- 
ence of a different meaning, un- 
less such inference be necessa- 


ry and beyond doubt. Ibid. 

10. A testator, after giving crtain 
property to his children in com- 
mon, devises as follows: “I 
hereby direct that all the before 
mentioned property given in 
common to my said four chil- 
dren be kept together for their 
joint benefit, until one of my said 
children shall. have arrived at 
the age of twenty-two years, and 
in the mean time the proceeds 
and profits of the same, vfter 
keeping up the plantation I have 
given them, to be devoted, or at 





least so much thereof as is ne- 
cessary to educating, schooling, 
clothing and boarding them, and 
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other necessary expenses of my 
said four children, until they 
shall arrive at the age aforesaid, 
and whenever any of my said 
children shall attain to the said 
age of twenty-two years, it is 
my desire that at the end of the 
year at which he or she shall at- 
tain to their said age of 22 years, 
his or her share of all the said 
property, real and personal, 
hereinbefore given to all of my 
said children in common, to- 
gether with the increase and 
profits of the same, shall be set 
apart and allotted in severalty 
to his or her own use and bene- 
fit: the balance of the said pro- 
perty to be kept, &c.” Held that 
the profits do not constitute a 
fund strictly joint, applicable 
to a specific’ purpose, without 
view to separate interests of the 
children therein ; but that each 
child is entitled to an equal 
share of the profits, as well as 
of the principal property devis- 
ed. Maclin v Smith, 371 


20. In the same will was the fol- 


lowing devise: “It is my will 
and desire that my children be 
sent to such school as will ena- 
ble them to acquire the best ed- 
ucation and fit them to maintain 
an elevated sphere, affording to 
each the same opportunities as 
near as may be.” Held that 
under this clause the guardian 
had a right to use, at his discre- 
tion if necessary, for the pur- 
pose of educating the children 
in the manner here directed, not 
only a fund set apart in a previ- 
ous clause for their education 
and maintenance, but also the 





income of any other portion of 
the property devised to them, or 
even a part of the principal es- 
estete itself. Zbid. 
21. A testator, by his last will, af- 
ter several legacies, gave to his 
natural son all his lands “and 
also all my personal property of 
every kind and description ;” 
and appointed D. executor of 
the said will, and guardian of 
his son. Then -by a codicil he 
provided as follows: “ Having 
considered my negro man Si- 
mon, a slave, to be no part of 
the aforebequeathed property, I 
therefore constitute and ordain 
D. the sole management and 
control over the said Simon. I! 
also exclude Hilly, said Sinon’s 
daughter, as being no part of my 
property.” Held that neither 
of these slaves, Simon and Hil- 
ly, was disposed of by the will, 
that D., the executor, had no ti- 
tle to either in his own right, but 
that, being undisposed of, he 
held them as trustee forthe next 
Morrison v Kennedy, 
379 
22. To enable an executor to take 
in his own right under a will, 
there must be words purporting 
to vest the property beneficially 
in him, or to confer on him the 
power of absolute disposition.— 
Thid. 


of kin. 


23. Two brothers inherited land 
from their father, which was di- 


vided between them. ‘They 
were also equally entitled to the 
reversion in another tract of 
land, which had been allotted to 
their father’s widow, Charlotte 





Detheridge, as her dower, and 
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on which she resided. One of 
the brothers died intestate and 
without issue, leaving the other 
brother his heir at law. This 
brother afterwards died, leaving 
a will. By one clause of this 
will hedevises as follows : “Hav- 
ing understood that it is the pre- 
vailing opinion among a num- 
ber of people that’I am the pro- 
per heir to the estate of my bro- 
ther Philemon Detheridge, de- 
ceased, and not knowing the 
law in such cases, and being de- 
sirous that my sister-in-law, E- 
lizabeth Detheridge, should heir 
the same ; and to prevent dis- 
utes that might arise concern- 
ing said estate, I give and te- 
queath to my said sister-in-law, 
Elizabeth Detheridge, widow of 
my brother Philemon, deceased, 
all my right, title and interest to 
that estate, and every part there- 
of; and further, it is my will 
and desire that the above clause 
should be distinctly understood 
that it is my will and desire that 
my said sister-in-law, Elizabeth 
Detheridge, should heir that es- 
tate, and every part thereof, re- 
al and personal, notwithstanding 
the laws of my country might 
or would make me the proper 
heir to the same.” In a subse- 
quent part of the will, the testa- 
tor thus devises: “ And further- 
moi, it is my will and desire 
that my executor sell, at the 
death of Charlotte Detheridge, 
my lot or tract of land whereon 
she now lives, and whenever to 
the amount of six hundred dol- 
lars in the hands of the execn- 
tor, I give and bequeath that 
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that much, six hundred dollars 
toL A. J., T. H..J., G. D. J., J. 
J. J.,C. T. J. and F. G. J., chil- 
dren of my uncle J. J., to bee 

qually divided between them, 
giving each one hundred dol 

Jars; and whatever money i 
then remaining in the hands o 

my executor, my will and de. 
sire is, that it be equally divided 
between the children first nam- 
ed, Patsey Detheridge, Sally 
Dalton, William Dalton, Eliza- 
beth Dalton and James Dalton, 
giving Patsey Detheridge one 
sixth part.” Held that the moie- 
ty of the dower of land, which 
had belonged to the deceased 
brother, did not pass under the 
latter, but was included and de- 
vised in the former of these 








clauses. Dalton v Scales, 521; 


24. A testator, having a wife, two| 

sons, and grand-children by one 
of his sons, devised as follows: i 
“3d. It is my desire that all of 
my property, real and personal, 
that may be left after my debts 
are satisfied, | devise to my wife 


daring her natural life, 4th. 1 
give to my son J. S. one dollar. 
5th. I give to my son J. 8’s chil 
dren the sum of $600 out of the 
annual income of my estate for 
the support and benefit of his 
children, to be paid annually by 
my executors, 6th. I give to 
my son A. J. six hundred dol- 
lars annually. 7th. At the de- 
mise of my wife I lend unto my 
son A. J. the one half of my re- 
al and personal estate, includ- 
ing the piece 1 now reside on. 
and the lands adjoining it. If 


‘ out issue: 





my son A. J. should demise with- 
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out lawful issue, I then give the 
property to my son J. S’s chil- 
dren, to be managed by my ¢x- 
ecutors in that way they may 
deem proper to the benefit of 
his children.” Held, first, that 
the annuities charged on the 
life estate of the widow are to 
be paid, though they exhaust all 
the income of the estate, and 
leave the widow without the 
means of maintenance: WSe- 
condly, that the annuity to the 
children of J. S. being “for 
their support and benefit,” is to 
be paid to those children that 
were in esse at the death of the 
testator; and the after born 
children are to be let in to the 
benefit of the annuity prospec- 
tively from their births: Third- 


dy, that on the death of the wid- 


ow the annuities will cease, and 
A. J. will take one moiety of the 
estate, subject to the ulterior 
limitation upon his dying with- 
Fourthly, that the 
children of J. S. take the other 
moiety of the estate,-on the 
death of the widow. Ferrand 
v Jones, 633 


DIVORGE. 


- Idiocy or lunacy is an insuper- 


able impeditnent to the contract- 
ing of marriage. Johnson v 
Kincade, 470 


2. A Court of Equity in this State, 


under the powers conferred by 
the act of Assembly, Rev. Stat. 
ch. 39, has authority to pro- 
nounce a marriage null and void 
from the beginning, for want of 





capacity in one of-the parties, 
and to decree a divorce on that 
account, there having been a 
marriage de facto. Ibid. 

3. Whether a marriage, where 
one of the parties is an idiot, be 
void at the common law, anc 


whether therefore it may be un-|. 


necessary to have its nullity de 
clared by a judicial sentence ; 
yet it seems fit and convenient 
that the invalidity of such a 
marriage should be directly the 
, subject of judicial sentence.— 
Ibid. ek 
4. An inquisition, finding idiocy 
or lunacy, is open to being re- 
butted by an opposing party.— 
Whether, in this State, in the 
absence of opposing testimony. 
‘ itis sufficient prima facie evi- 
dence, on which to found a de- 
cree of nullity and divorce, 
quere? In England, it seems 
the ecclesiastical courts look on 


prior grant under a junior en- 
try, with knowledge of the first 
entry. Plemmonsv Fore, 312 


. It is not necessary that the first 


enterer should have paid the 
money to ihe State at the time 
of the second entry; provided 
it be paid within the period Jim- 
ited by law. bid. 


EVIDENCE. 


. Where a bill was filed against 


two as joint administrators up- 
on a matter relating to the acts 
of their intestate, and they filed 
a joint answer, a deposition, ta- 
ken on a notice given to only 
ene of the defendants, and in 
their absence, cannot be read in 
the cause, unless such a notice 
had been previously authorized 
by a special order of the court. 
Cox v Smitherman, 66 


a finding ot this fact, as only a2. It seems that in cases where the 


part of the requisite proof of un- 
soundness of mind, and demand 
direct evidence to be taken in 
the cause of that fact. Ibid. 


EMANCIPATION. 
See Devise 4. 


ENTRIES. 


. An entry of land creates an e- 


plaintiff can entitle himself to 
a decree against one defendant 
alone, separate from his co-de- 
fendant, notice to that defendant 
may be sufficient to authorize 
the reading of the deposition as 
to him. Jbid. 


3. The court will not decree a- 


gainst the defendant, in opposi- 
tion to a. positive denial in his 


answer, upon the uncurrobrated 


testimony of a single witness. 
Averitt v Foy, 224 


quity, which, upon the payment 4. An answer, directly responsive 


of the purchase money to the 
State in due season, entitles the 
party to a grant; and, conse- 
uently, to a conveyance from 





another person, who obtained a 


to the bill, must be received as 
true, in the absence of testimo- 
dy contradicting it. Dewey v 
Littlejohn, ios 


5. The deposition of a defendant, 








654 





INDEX. 


against whom a decree is pray- debtor, whatever it may be, sub- 


ed, and who is interested in the 
event of the suit, cannot be read 
for his co-defendants. Bell v 
Jasper, 


not be a witness, though it is 
admitted he isinsolvent.. Ibid. 

7. The question, how far a party 
is a competent witness, must al- 
ways be raised at the hearing, 
and when the deposition is of- 
fered to be read in evidence.— 
Ibid. 

8. A preliminary order of court, 
suggesting that a defendant has 
no interest in the suit, is always 
necessary to authorize the read 
ing of such a deposition in be-| 
half of his co-detendants. Ibid. 

See Morreaces. 


EXECUTIONS AND EXECU- 
TION SALES. 


1. Where one purchased at a sale 
under two executions, the equi- 
table interest of A in a tract of 
land, for one entire price and at 
one bid, and one of the execu 
tions was at the instance of a 
mortgagee tor his mortgage debt, 
and another execution for a debt 


| Rutherford v Green; 
597 
6. A party, who is interested, can-| 


| ject to all equitable as well as 


_ legal demands of other persons. 
121 
3. Under af fa. clause attached 
to a venditioni, the sheriff can- 
not seize any property, until he 


has sold the p y specified 
in the venditiont. Canaday v 
Nuttall, 


4, Aman, who buys property at 
an execution sale, buys it only 
subject to the equitable claims 
then existing on it. Tomlinson 
v Blackburn, 509 

5. Where’ A. had contracted by 

covenant under seal to. buy a 

tract of land in fee from B. in 

which B. had only a life-estaie 
at the utmost, his wife being en- 
titled to the fee; and under an 
execution C. bought all B’s in- 
terest before he and his wife 

conveyed to A.; Held that A., 

although he had given notice to 

C. of his contract with B., could 

not recover the land from C, 

without paying him, at least, the 

value of B’s life estate, although 

A. after such sale by execution 

had paid B. all he had contract- 

ed topay. Ibid. 





not included in the mortgage; 
held that the purchaser could 
not, in Equity, claim to hav 
the legal title conveyed to him, 
although he offered to pay the 
price bid, because the sale by 
execution for the mortgage debt 
by the mortgagee was void.— 
Deaver v Parker, 40 





2, A purchase at a sheriff’s sale 
only transfers the interest of the 


EXECUTORS AND ADMINIS- 
TRATORS. 


1. Where there are joint adminis- 
trators, and one of them hag 
paid out more than the assets 
he has reeeived, and files a bill 
against his co-administrator for 
indemnity, he cannot object to 
the allowance of commissions to 
this eo-administrator for the 











+ 
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services the latter has rendered, 
though by making such allow- 
ance there will be no assets of 
the estate remaining to reim- 
burse him, Sellers v a. 
> ° 0 
2. Where an administrator, at an 
execution sale for a debt due the 


estate, purchases negroes for the/6. 


benefit of the estate, and ac- 
counts for them specifically, he 
is entitled to commissions on the 
sum bid for the negroes in the 
same manner as if he had re 
ceived so much money. Ibid. 

3. A Court of Equity will compel 


tempting to proceed against the 
executor at law. All the cred- 
itors (on such a bill) may be 
compelled to come in and prove 
their debts before the master, 
and the assets will be paid in a 
course of legal administration. 
Ibid. 

The Act of Assembly, Rev.: 
St. c. 46, s* 23, allowing to ex- | 
ecutors and administrators nine 
months from the time they qual- 
ify, to plead to any original suit 
brought against them, does not 
apply to suits in Equity. San- 
dridge v Spurgen, 269° 


the executor of an insolvent tes-'7. In Eqnity an executor is 


tator, who is prosecuting a claim 
for money which had been held 
by his testator as a trust fund, to 
permit the cestui que trust to 
receive the money ; and the ex- 


chargeable with assets, only up- 
on his admission of them, or 
upon the report of the Master 
that he has them. Jbid. S. P. 
Moody v NSition, 382 


ecutor will not, by so doing,'8. ‘Ihe filing of a bili, or evena 


make himself liable on account 
of that fund to the demands of 
other creditors. Simmons v 
Whitaker, 129 
4. A creditor cannot, in a bill a- 

inst an executor for an account 
in his own name and for his own 


decree to account, does not bind 
the assets, so as to prevent an 
executor from paying other cred- 
itors in equal d » unless it- 
be a bill in behalf of all credit- 
ors; and a decree thereon for an 
account. Ibid. 


benefit, make another creditor a9. Where a testator gives power 


party defendant, and compel 
him to desist fiom prosecuting 
his suit at law against the exec- 
uto. Ibid. 

5. Such a bill may be filed by any 
creditor in behalf of himself and 
all or the rest of the creditors 
against an executor for an aé- 
count of assets ; and after such 
account is decreed, any one of 
the creditors, on petition, or on 
motion on affidavit, may obtain 
an injunction against any one 
or more of the creditors, at- 
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to his executors to sell land, and 
no executors are named in the 
will, the administrator, with the: 
will annexed, may exercise this. 
power, under a proper construc- 
tion of our Act of Assembly, 
(Rev. St. c. 46, 8.34.) Hester 
v Hester, 


330 
10: Creditors of A. recovered judg- 


ments at law for their 

gainst A’s administrator, but it 
was found that the administra- 
tor of A. had no assets. Judg- 
ments were therefore entered: 
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quando. Afterwards, on a bill 
filed by the next of kin of A. a- 
gainst his administrator, it was 
declared by the court that cer- 
taim negroes, which the admin- 
istrator had in his possession, 
and elaimed as his own undera 
deed absolute on its face from 
A., were held by the said admin- 
istrator only by way of mort- 
gage as a security for a debt, and 
the administrator was decreed 
to deliver over the said negroes 
tothe next of kin of A. upon 
their payment of the debt and 
interest, and they were, in pur- 
suance of such decree, deliver- 
ed accordingly ; Held on a bill, 
now filed by the said creditors 
against the said administrator 
and the next of kin, that the ne- 
groes were subject to the claims 
of the creditors, after deducting 
the amount due to the adminis- 
trator on the said mortgage.— 
Lash v Hauser, 489 

11. These negroes, or the right of 
demption, were not assets at 
law, and therefore the creditors 
are not concluded by a judg- 
ment at law that there were no 
assets, from now asserting their 
claims in equity. Ibid. 

12. The plaintiffs have a right to 


ask a decree in such a case, a-|~ 


ainst the next of kin ; although 
it might not have been necessa- 
ry to make them parties to the 
suit. Ibid. 

13. In the suit of the next of kin 
against the _administrator, it 
seems the court should have di- 
rected an account of the intes- 


INDEX. 


kin. Such is the practice in 
England. Ibid. ~ 

14. Nor will the statutes of limi- 
tations bar the plaintffs’ claims, 
although more than seven years 
had elapsed before the bringing 
of this suit, because the plain- 
tiffs had brought suits within the 
proper time, and obtained their 
Judgments, to be satisfied out of 
any assets that might thereafter 
occur. bid. 

15. Where two joint executors 
sold a tract of land belonging 
to their testator, in pursuance of 
the directions of his will, and 
took from the purchaser a cove- 
nant for the purchase money, 
and it was stipulated in the cov- 
enant that any debts due from 
either of the executors to the 
purchaser should be deducted as 
payments, and the whole pur- 
chase ee was exhausted by 
the debts of one of the joint ex- 
ecutors— Held that both the ex- 
ecutors were equally responsi- 
ble'to the person entitled under 
the will to the proceeds of the 
land. Hauserv Lehman, 594 

16. An administrator in this State 

is only accountable for the as- 

sets of his intestate, which were 
in this State at the death of the 
intestate. McBride v Choate, 

610 

See ConrTracts TO cONVEY- 
LANDS—LIMITATION & LAPSE 
“or TIME—LEGACIES. 


FRAUD. 





tate’s debts, before decreeing a 


distribution among the next of 


A., having a judgment at law, is- 
sued a fi: fa., which was return- 








ed levied on certain property. 

He then issued several succes- 
sive veditioni eaponas’s which 
were returned “stayed by or- 
der of the plaintiff.” A fi. fa. 
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power, though it may seldom be 
willing to exercise it, to take 
the capital of the ward and ap- 
ply it for maintenance, either 
future or past. Ibid. 


was then issued to anothercoun-4. In ordinary cases the court 


ty, and returned “ nothing to be 
found.” Held that, under these 
circumstances, A. was not enti- 
tled to the aid of a Court of E- 
quity against one alleged to hold 
fraudulently the property of the 
debtor, because it did not appear 
that the property mentioned in 


would not relieve a guagsdian, 
who, without its previous sanc- 
tion, had made expenditures for 
the maintenance and education 
of his ward beyond the income 
of the estate, though he might 
have acted from the best mo-. 
tives. Ibid. 


the vendilioni exponas, would, 6. But the court will reimburse 


upon a sale, prove insufficient 
to discharge the plaintiff’s de- 
mand. Canaday v Nuttall, 265 
GUARDIAN AND WARD. 


1. It is a general rule that a Court 


the guardian out of the estate of 
the ward, when the expendi- 
tures were demanded by such 
circumstances, amounting, in 
deed, to physical necessity, as 
would have compelled any 
court to enthorize them without 
a moment’s hesitation. Jbid. 


of Equity will not go beyond 6. The fa,her, or his trustee, in 


the income of a ward’s estat 
for his maintenance and educa- 
‘tion. Long v Norcom, 354 
2. But there is no doubt that the 
court may apply a part of the 
capital for a child’s apprentice 
fee, or otherwise putting him 
out in life; and that even for 
maintenance, as a matter of ne- 
cessity, the capital may be ap- 
plied, where, from the 
sion of property, the infant can- 
not be entitled to maintenan 
as a pauper, and, from rhental 
imbecility or want of bodily 
health or strength, he cannot be 
maintained from the profits of 





his property, nor put out ap 


master. Ibid. 


prentice and maintained by 3 


3. The Court of Equity has th 





the settlement of the guardian 
accounts, has no right to charge 
the children with the amount 
expended for their education, 
the father being of sufficient a- 
bility to maintain and educate 
them. Walker v Crowder, 478 


7. It was the duty of the father, if 


of ability, to maintain his chil- 
dren; and if not, he should 
have had the sanction of the 
proper court to an application of 


ce| the children’s property to that 


purposx. Ibid. 


8. Where, upon a settlement made 


by a guardian of a ward with a 
succeeding guardian, the former 
gave the latter his bond for the 
balance found due to the ward, 
upon the latter agreeing to cred- 
it the bond with certain notes — 





~ geceived from the administrator 
of the ward’s father, which were 
alleged to be bad, upon the for- 
mer guardian’s delivering them 
up; and after the bond was due, 
the latter guardian paid the boud 
over to the ward, without hav- 
ing given the credit, and the 
ward collected the whole a- 
mount by suit at law—Held 
that the former guardian was 
entitled, upon shewing that 
these notes were worthless, to 
relief against the latter guar- 
dian to the amount of these 
notes, and to the same remedy 
against an assignee, to whom 





the bond had been assigned af- 


ter it was due, notwithstanding 2. 


the former guardirn had not ten- 
dered the notes for several years, 
nor until after suit was brought! 
against him. Drake v Ricks, 
565) 
9. When, upon the petition of the| 
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perty to discharge’ his debts— 
Held that this slave belonged in 
Equity to the ward, and that 
the succeding guardian had no 
right, without necessity, to cause 
the slave to be sold under the 
deed ‘of trust, and in doing so, 
and becoming himself the pur- 
chaser, although he gave a full 
and fair price, he acted without 
that bona fides which would 
entitle him in a Court of Equi- 
ty to hold the property against 
his ward Love v Lea, 627 


HUSBAND AND WIFE. 


If a bond, note or bill be given 
to the wife, or to the husband 
and wife, during coverturé, the 
legal title vests in the husband, 
on his assent, and he may sue 
alone, or elect to join his wife. 
Little v Marsh, 18 


sureties of a guardian under the2. So it a slave be conveyed toa 


Act of Assembly. new sureties 
are ordered to be given, the ob- 
ligation of the bond given by 
the new sureties extends to the 
entire guardianship, retrospec- 
tive as well as prospective.— 





wife during coverture, the legal 
title vests in the husband, if he 
assents to the conveyance, and 
possession of the slave for a 
length of time is evidence of 
such assent. Ibid. 


Such a bond is at least an addi-3. The statute of distributions 


tional and cumulative security 
for the ward. Bell v Jasper, 
597) 

10. When the guardian of a ward) 
who had resigned, came to a) 
settlement with a succeeding 
nardian, and, to secure the| 
lance found due to the ward 
executed a deed of trust of a| 
slave and afterwards died, be- 
queathing this slave to the ward, 
and leaving sufficient othe pro- 


does not apply to the estates of 
femes coverts dying intestate.— 
The husband is entitled to ad- 
minister for his own benefit ; 
arid if any other person shall ad- 
minister, such administrator is 
considered in equity, with res- 
pect to the residue after paying 
the debts, as a trustee for the 
surviving husband or his rep- 
resentative. Hoppiss y Esk- 

54 


ridge, 

















. 


4. Where there is a legacy of| 
slaves to A. for life, and after 
her death to B. and two othefs, 
and the husband of B. dies in 
the lifetime of the tenant for 
life, the share of B. death 
of the tenant for lif€Will go to 
-her in her own right,and not to 
the administrator of her hus- 
band. Whitehurst v Harker, 
292 
5. The slaves of a female ward 
will go to the representatives of 
her husband, though he married 
while the slaves were hired out 
by the guardian, and died dur- 
ing the term for which they 
were hired. Stephens v Doak, 
348 
6. Where such slaves are held in 
common with others, to whom 
the same person is guardian, 
and -after the marriage, by a 
greement between the husband 
and guardian, the slaves are a- 
gait: hired out and the husband 
becomes the hirer of one and 
gives his note for the hire to the 
guardian, this does not affect the 
right of the husband or his rep- 
resentatives. Ibid. 
7. Where a husband permits his 
wile te have and make profit of 
certain articles of his property, 
either for her own use, or in 
consideration of her supplying 
the family with particular kinds 
of necessaries, or where he 
makes to her a yearly allow- 
ance for keeping his house, the 
profits in the one case and the 
savings in the other, will, in 
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husband. Kee v Vasser, 553 






8. Courts of Equity in modern 


9. 





1. 


times have held, that a wife 


‘cannot acquire separate proper- 


ty from her husbacd in her sa- 
vings, except ty a clear irrevo- 
cable gift, either to some person 
as a trustee, or by some clear 
and distinct act of his, by which 
he divests himself of the proper- 
ty. Where the husband ac- 
knowledge that the savings were 
the separate property of the 
wife—where they kept separate 
accounts at the stores—where 
bonds for money loaned were 
taken in her name in the pre- 
sence and with the consent of 
the husband—and where he had 
borrowed money from her him- 
self, these facts satisfy the re- 
quirements of the modern deci- 
sions, wnd*prove that she was 
entitled to the money as her 
separate estate. Ibid. 

A husband has no right to dis- 
pose by will of a remainder in a 
slave, belonging to his wife af- 
ter the expiration of a life estate. 
McBride y Choate, 610 


INJUNCTIONS. 


Where an injunction has been 
granted, and the defendants puts 
0 an answer which is apparent- 
ly deficient in frankness, candor 
or precision, or is illusory, the 
injunction will be continued till 
the hearing. Liltle v Marsh, 

18 


equity, be considered as the2. Upon a motion to dissolve an 


wife’s own separate estate, al 
thoug at law they belong to the 


injunction against a judgment 


at Jaw, it is not proper to decree 











we 
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that the injunction be made per- 
tual, even as to a part.of th 
judgment admitted by the a 
swer to have been paid. Mc- 
Reynolds v Harshaw, 29 

3. The proper course in such a 
case is to continue till the hear- 
ing the injunction as to such 
part, and dissolve it as to the 
residue, if, according to the an- 
swer, it ought to be so dissolv- 
ed. Ibid. 

4. A bill to enjoin a defendant 
from praying judgment and ta- 
king out execution upon an in- 
junction bond, after the injunc- 
tion has been dissolved, is a pro- 
ceeding entirely unknown in 
equity practice, and cannot be 
supported on any principle.— 
Mc Reynolds v Harshaw, 195 

5. Objections to the bond, if there 
be any, must be urged when the 
defendant moves far execution 
to issue. bid. 

6. When such a motion is made, 


and it is objected that the bond! 
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tion of individuals, not only in 

. the case of a private nuisance, 

but, where the individuals suffer 

ial injury, in the case of 
public nuisances also. Barnes 
Vv n, 199 

9 But court will only exer- 
cise this-power in a case of ne- 
cessity, where the evil sought.” 
to be remedied is not merely 
probable, but undoubted. And 
it will be particularly cautious 
thus to interfere, where the a 
prehended mischief is to follow 
from such establishments and 
erections (as, for instance, a pub- 
lic mill) as have a téndency to 
promote the public convenience. 
Ibid. 

10. On the hearing of an injunc- 
tion bill, when a reasonable 
doubt exists in the mind of the 
court whether the equity of the 
bill is sufficiently negatived by 
the answer, the court will not 
dissolve the injunction. James 
v Lemly, 278 


has been altered in a material11. In such cases much must de- 


part by the defendant’s agent, or 
that there is any other substan- 
tial reason why execution 
should not issue, the court may, 
in its discretion, continue the 
motion for the purpose of satis- 
fying itself as to the facts. Ibid. 

7. The court may ascertain these 
facts either by affidavits, or up- 
on an issue to be tried by a ju- 
ry, or by an action at law upon 
the bond to be ordered by them. 
Ibid. 

8. The Court of Equity will grant 
injunctions to prevent undoubt- 
ed and irreparable mischief; and 
it may thus act on the applica- 


pend upon the sound discretion 
ot the court, to whom the ques- 
tion of dissolution is preferred. 
dbid. 

12. An amendment to an injunc- 
tion bill, after it is sworn to, 
cannot affect an _ injunction 
which is ordered to issue upon 
the bill as amended, and after 
it has been amended and re- 
swornto. Latham v peer 


INTEREST. 





The State is not bound to pay in- 
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terest, unless it specially con-; cution against the husband.—. 
tracts todo so. Altorney Gey ’ 
eral v Cape Fear Nav. On 


INTERPLEADSSE | 


. A-sheriff who has seized property| 


under an execution, which is 
clai by other persons be- 
sides the defendant in the exe- 
cution, cannot sustain a bill of 
interpleader against such per- 
sons and the plaintiff in the ex- 
ecution requiring them to inter- 
plead, so that their respective 
rights may be ascertained.— 
Quinn v Patton, 48 


LEGACIES. 


. The assent of an executor to a 
legacy to himself may be im- 
plied from his conduct, shewing 
that he held the property in his 
‘own right, aud not in his capa- 
city as executor. Hearne v 
Kevan, 34 
2. An assent to a legatee for life or 
years is an assent to him in re- 
mainder. Ibid. 

3. Where a testator bequeathed 
certain negroes to A. until his 
daughter M. attained the age of 
21 years, and M. married before 
she attained that ge, but in the 
mean time the executor had as- 
sented to the legacy. Held that 
the legal estate in remainder in 
these negroes was vested in M. 
and by consequence in her hus- 
band, and that after the death of 
M. this legal estate might be le- 


Ibid. 

4. A testator bequeathed to A. as 
follows: “I give to A. $2,700 
and notes—$2,676 of the mo- 
ney and notes embraced fn this 
item have been paid to him— 
balance due $84, to be paid to 
the said A. at my death.” Held 
that A. was entitled to the $84, 
that being the sum finally and 
explicitly directed to be paid to 
him. Freeman v Knight, 72 
5. A testator bequeathed to B. his’ 
daughter, a girl named Fran- 

_ ky—at the time of making the 
will Franky had an infant child. 
The child does not pass under 
this bequest, and no evidence 
cah be received, extrinsic of the 
will, that Franky had been pre- 
viously put in possession of the 
daughter, and that the child had 
been. — psa she had been so 
put in the daughter’s possession. 
If that fact had been so stated 
in the will, the construction 
would have been different. Jbid. 
6. A testator directs that two ne- 
groes be sold, * and the proceeds 
equally divided between my le- 
gal heirs.” Held that in this 
case, the word heirs means those 
entitled to the distribution of 
personal estate, and therefore in- 
‘eludes the widow of the testa- 
tor, and also the children of a 
daughter who had dicd in the 
lifetime of the testator. If the 
bequest had been to the “ heirs” 
simply, they would have taken 
in the proportion preseribed by 
the statute of distributions; but 
as the testator directs the pro- 





vied on and sold under an exe- 


perty “to be equally divided” 





- 
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among them, the division must; 


' be per capita, the children ot 
the deceased daughter, taking 
each an equal share with the 
children of the testator. Jbid. | 
7. A testator bequeathed as fol | 
lows: “It is my will and de- 
sire that all my perishable pro | 
perty be sold at my death, and| 
the proceeds thereof 1 - lend to) 
Elizabeth S., M. B., E. K., J. F.) 
and grandson A. W., to be e-) 
qually divided amongst them, 
aiid at death 1 give the proceeds 
of my perishable property to the 
children of the said Elizabeth 
SM. B.C. K., J. F. and A 
W., to them, their heirs and as-| 
signs forever” Elizabeth died 
in the life-time of the testator, 
leaving children. Held that the 
testator meant a life estate to E-| 
lizabeth in one undivided share,, 
and at her death, a limitation of| 
that share to her children, and 
the life estate having been re-| 
moved by her death, the limita- 
tion to her children took effect. 
Ibid. 

. Where there is a pecuniary leg- 
acy to one for life, remainder to 
another, the executor can only 
pay to the legatee for life the in- 
terest on the sum bequeathed. 
Ibid. 

9. But where there are particular 
bequests of chattels for life, the 
legatee is entitled to the posses- 
sion of the chattels themselves, 
upon giving an inventory for 
the benefit of those ultimately 
entitled. bid. 

10. A. by his last will gave to 
each of his children, to wit, 
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Hetty, Louisa, Levin, William, 


* 

Elizabeth, Susannali, Moses and 
Calvin, ceatain negroes and oth- 
er personal property, which he 
had previously conveyed to 
them respectively by deed.— 
Lae married, the pro- 
perty So given to her had, be- 


fore the testator’s death, been 


sold by execution for the debts 
ot her husband. Hetty died in 
the life-time of the testator, 
leaving seven children. In an- 
other clause of the will, the tes- 
tator devises as follows:*“ My 
will and desire is, those who 
have received a part of my es- 
tate will account to the balance 
of my children for what they 
have received; then it is my 
will and desire that all the bal- 
ance of my property not given 
given away shall be equally di- 
vided among the heirs of Hetty, 
Louisa, Levin, William, Eliza- 
beth, Susannah, Moses and Cal- 
viny to them and their heigs 
forever.” ‘The husband of 

ty held the property given to 
his wife in her life-time as his 
own.” Held by the court, Ist, 
that Louisa must account in the 
division directed by the last 
clause for the propertysagvanc- 
ed to her by ‘the testator and 
sold for her husband’s debts— 
2ndly. Thut Hetty’s “ heirs” or 
children must, ig. such division, 
account for the propesty receiv- 
ed by thair mother in her life- 
time, and that the other children 
must likewise respectively #c- 
conat to Hetty’s children for 
what they received. 3dly. That 
Hetty’s children are entitled to 
claim only as a class and not 





a i 
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’ per capila, and therefore take 
among them but one’ childs 
share. Spivey v Spivey, 100 

11. A slave, acquired by a testa- 
or after the execution of his 
will, and given by him to one 
of his children, by pafol, passes 
under a general residuary Clause.) 

. Daviev King, 203 

12. The parol gift was void, and a 
bequest of “the residue” passes 
all the personal estate of the 
testator at the time of his 
death, not otherwise specifically 
disposed of by the will. bid. 

13. A. devised as -follows: “ 
lend to my daughter P. J. one 
negro girl named Mary, her life, 
and after her death, to be equal- 
ly divided among the heirs of 
her body forever.” Held, that 


these words, if applied to real 


estate, would have created an 
estate tail at common law, and 
that where words in awill would 
_ Create an estate tail in land at 

‘common law, they carry the ab- 
solute estate in a bequest of 
chattels. Bradley v Jones, 245 

14. A bequest of a “negro wo- 
man and all her children” does 
not include the grand-children 
of. woman, born in the life- 
tifme of the testatrix. Ibid. 

15. A residuary clause in a will 
of “ All the balance of my es- 
tate, that is notgiven, to be sold; 
and the mdhey arising from the 
sale I give to A. B.” &c. does 
not include the specie and bank 

«notes in possession of the testa- 
tor at the time of his death.— 
Joid. 


16. A. by will, dated in 1807, de-| 








vised as follows, after directing 
; E 


the sale of certain bank stock 
upon the death of his wife® 
The executors “shall pay over 
and deliver the money arising 
from the sale for the benefit of 
the Methodist Episcopal Church, 
in America, whereof Francis 
Asbury is the presiding hpey 4 

this sum to be disposed of by | 
conference, or the different mem, ~ 
bers composing the same, as: 
they shall, in their godly wis- 
dom, judge will be most expedi- 
ent or beneficial for the increase 
and prosperity of the gospel.” 

Held that this bequest being 
made to a multitude of persons — 
in their aggregate capacity, 

which persons have not been in- 
corporated by any act or charter 
of incorporation, and the object 
of the bequest being of so in- 
definite a nature that the court 
cannot determine how it should 
be applied, the same is void, and 
that the testator therefore died 
intestate as to the subject matter 
of the bequest. Holland v 
Peck, 255 | 

17. Held also that tn doctrine of 
the English Courts ot Chance 
ry in relation to charities, by 
which, in certain cases, they di- 
rect such bequests to be execut- 
ed cy pres, is unsound in prin- 
ciple, and cannot be adopted by 
the Conrts of Equity of this 
State. Ibid. 

18. A bequest of moveable pro- 
perty or moveables, when Y is 
is nothing in the will to restrict 
the meaning of those terms, in- 
cludes a and every other 
species of personal property.— — 
Whitehusrt v Harker, 292 

4 
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19. A., by: his will, beqneaths e 

« female slave to his wife for life, 
and after her death to his daugh- 
ter B. Held that the well es- 
tablished construction of such 
a bequest, that the issue of the 
slave born after the death of the 
testator and in the life-time of 
the tenant for life, goes to the 
ulterior legatee, is in no way af 
fected by another clause in the 
same will, in which the testator 
gives, after the death of his-wid- 
ow, another female slave to D., 
another of his daughters, and 
adds these words, “ and also the 
increase of the above named 
slave from now, to go to the said 
D. and the heirs of her body.” 
Covington-vy McEntire, 316 

20. Under a bequest of a female 
slave to one for life and after- 
wards to another, the issue born 
during the life-time of the ten- 
ant for life must goto the re- 
mainderman, unless it can be 
clearly collected from the will, 
that the testator eacluded the 
increase from the gift of the 
original stock. Ibid. 

21. A bequest by an uncle to his 
niece becones lapsed by the 
death of the niece in the life- 
time of the testator, and docs} 
not go to a surviving child o 
such niece, under the act. (Rev. 
St. c. 122, s. 15,) which only ap- 
plies to the case of alsgacy from 
a parent to his child. Hester v 
Hester, 330 

22. A bequest “ to some promising 
young man of good talents and 
of the Baptist order, to be se- 


INDEX. 


There is no person who can 
clai nit. Jbid. 

23. When a chattel is given in re- 
mainder, the assent of the exec- 
utor to the particular estate is 
ordinarily construed to be an 
assent to the gift in remainder. 
But there is no doubt that the 
assent to the former may be so 
qualified as not to extend to the 
latter. Robertson v Houlder, 341 
24. Where slaves are directed by 
a testator to. be left with his wife 
until out of the profits a certain 
debt is paid and then to go to 
his children, and the executor 
permits the wife to hold the n2- 
groes but does not assent to the 
legacy, he is responsible to the 
children, in default of the wife, 
for the hire and profits of such 
slaves, between the period when 
the debt was paid off, and the 


time of the delivery of the 


slaves to the children. Ibid. 

25. Where a testator bequeathed 
certain negroes to be hired out 
during the life of A. and their 
wages paid to him at the discre- 
tion of his executors, and after 
A’s decease the negroes were to 
be the property of A’s daughter 
B., who was-also to be entitled 
to any unexpended balance of 
the hires: Held that one, to 
whom both A. and the husband 
of B. had for a valuable consid- 
eration assigned All thelr inter- 
est in the said legacy, was enti- 
tled to demand from the execu- 
tors the possession of the slaves, 
and whatever might remain un- 
appropriated of their hires.— 





lected by my executors,” is void 


because of its indefiniteness.— | 


Roberts v Green, 346 
26. Where a testator devisedall ~ 
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his estate, real and personal, to 
certain persons, chargeable with 
payment of a number of pecu- 
niary legacies, and, owing to 
their being aliens, they were in. 
capable of holding the real es- 
tate, but this was decreed to be- 
long to other devisees, in the de- 


in this Jast clause applied only 
to the $700 advanced in the fa- 
ther’s life-time to E. D. J., and 
not to any further sums that 
might be necessary or were ex- 
pended by E. D.J. in completing 
his medical education. Jones v 

Williams, 551 - 


vise to whom both the real and/29. A testator gave to A. “ $1150, 


personal estate were still charg- 
ed with the payment of the leg- 
acies ; Held, Dantet, J. dissen- 
tiente, that the real and person- 
al estate constituted a mixed 
fund, out of which the legaeies, 
excc pt those to aliens, must be 
paid pro rata. - Atkins v Kron, 

423 
27. Held further, that the pecuni- 
ary legacies to the aliens could 
not be charged at all upon the 
real estate, but must be paid ex- 


clusively out of the personal.— 
Ibid. 

28. A testator devised thus: “I 
leave all my property to remain 30. The testator also gave to hig 


in the hands of my wife for the 
use of the family, until my two 
sons, E. D. J. and A. D. J. be- 
come of age, or she marries; 
and in either event, the property 
or money are to be equally di- 
vided.” And then in another 
clause he says, “1 leave my son 
A. D. J. the amonnt that E. D. 
J. expends in Philadelphia, more 
than an equal division would 
say, on account of the comple- 
tion of his medical education.” 
E. D. J. was then at a medical 
college in Philadelphia, and had 
been supplied by his father with 
$700 to cover the expenses of 
that session of the college.— 
Held that the legacy to.A. D, J. 














bond of him and A.” 


which is in a bond for the store,” 
and to B. “ $1150, which isin a 
The tes- 
tator, at the time of making his 
will, had a bond of A. & B.. 
who were partners; for $2300 
principal, and on this bond in- 
terest had accrued both before 
ard after the date of the will, 
and before the testator’s death, 
Held that this interest did not 
go to these legatees, but fell into 
the general residue. The bond 
itself was not given, but only 
certain sums in the bohd.— 
Shultz v Kiser, 538 


wife “a negro woman, named 
Violet, and if said negro woman 
should have any inerease, and 
my wife thinks proper to have 
her sold, she is to have the in- 
terest of the money the said ne- 
gro brings, to apply to whatever 
use she sees proper till her 
death ;” to each of two daugh- 
ters he also gives a negro girl, 
named &¢c. ard her increase.” 
All these fethale slaves had in- 
crease, some born before the 
date of the will, and some be- - 
tween that day and the death of 
the testator. Held that this in- 
crease did not go to the respec- 
tive donees of the mothers, but 
went into the general residuam. 





Ibid. 
31. In some cases the addition of 
the word “ future,” or other like 
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by the addition to each class of 
= designation “ her choice.”— 
bid. 


words of reference, will induce35. So a bequest of “one car- 


the court to expound the word 
“ increase,” to include children 
born after the execution of the 
will. But the word “increase,” 
unexplained by any reference, 
which may extend its interpre- 
tation, applies only to children 
bern after the testator’s death.— 
Ibid. 

32. By a codicil to his will the 
testator declared, “as I have) 
sold the tract of land which I 





riage” and “one ‘set of black- 
smith’s tools” is specific, when 
it is shewn that the testator had 
but one carriage and one set of 
blacksmith’s tools. When upon 
the face of the will it appears, 
that the testator meant to dis- 
pose of something in kind, in 
the application of the bequest 
to its subject matter, it may be 
shewn that he had but one of 
that kind. Ibid. 


willed to the heirs of my son'36. A legacy to the testator’s wid- 


John, I now will that the heirs 
of him have $700 each.” Held 
that this legacy to the children| 


ow of “one year’s provisions” is 
not a specific but a general leg- 
acy. Ibid. 


of John did not exclude themSee LimITATIONS AND LAPSE OF 


from ashare of the residuary es- 
tate, which was directed by his 
original will “to be divided a- 
mong his heirs as the law di- 
rects.” Ibid. 

33. Where a testator gave to dif- 





ferent legatees certain negroes. 


by name, and then gave to an- 
other legatee “ all the balance of; 
my negroes which I am possess | 
ed of ;” Held that this last was a| 
Specific legacy of slaves, as 
much so as if each slave had 
been named, and that the other 
legacies must abate rateably! 


TIME—HvusBAND AND Wire— 
DeEvVISEs. 


LESSOR AND LESSEE. 


In every lease of land the les- 
sor is so far bound, by implica- 
tion, for the title and enjoyment 
by the lessee, that his right to 
the rent is dependent thereon : 
and, if the tenant be- evicted 
from the demised premises, the 
rent is thereby suspended.— 
Poston‘v Jones, 350 


with this for the payment of 2. So, if the lessor be evicted of a 


debts, in case of a deficiency of! 
general assets. Everitt v Lane, 

518 
34. A bequest to A. of “ five head 
of horses, one yoke of oxen, 
three pens of hogs, five cows) 


part of the land demised, by a 
Stranger on a title paramount, it 
operates as a suspensicn of the 
rent pro tanto, and the rent is 
apportioned and payable only 
in respect of the residue. Ibid. 


and calves, and five sets of farm-3, The rule is the same, where 


ing tools,” is rendered specific} 


the lessor himself is evicted be- 





fore the term is to begin, and 
the lessee is kept out by superi- 
or title, so that he canyot enter 
under the agreement for a lease. 
Ibid. 

4, This defence may be made ai 
Jaw when the action is bronght 
for rent reserved by the lease ; 
bat when the lessée cannot wake 
his defence at law, as where he 
has given a bond or independ- 
ent covenant for the amount of 
the rent, a Court of Equity will 
relieve him. Ibid. 


LIMITATIONS BY DEED. 

1. A. by deed conveyed ali his 
property to a trustee, and, alter 
prescribing certain trusts to be 
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trust, confessedly open and an- 
execnted, no length of time will 
operate as a bar to a demand by 
the-cestwi que trust against the 
trustee. State v McGowen, 9 


2. After. a lapse of thirty-four 


years from the time a legacy be- 
came due and the parties enti- 
tled had capacity to sue, and of 
thirty years from the death of 
the executor, who was amply a- 
ble to discharge the legacy, 
which was small, and lived in 
the immediate neighborhood of 
the legatee, who was poor, the 
court held that these circwm- 
stances were sufficient proof to 
them that the legacy had been 


‘satisfied. Shearin v Eaton, 282 


executed, directs that, after hisSee Execurors AND ApMINIs- 


death, the trustee shall convey 
all that might remain of said 


property “in equal _proportion 
tomy wile, N. B, and such 
child or children as may be liv- 
ing at the death of” the said 


bargainor.- A. had at that time 
one chiid, which soon after 
died, and at his death A. left his 
widow, but no child surviving. 
Held that on the death of A., 
his widow was entitled to all the 
‘property remaining. Blount v 
Blount, 19 

2. A limitation of slaves by deed, 
after a life estate reserved to the 














TRATORS. 


LUNATICS. 


1. Where upon the petition of the 


guardian of a lunatic, under the 
Act of Assembly, Rev. St. c. 57, 
s. 3; a Court of Eqoity directs a 
sale of the lunatic’s property, no 
creditor of the lunatic can seize 
any portion of the property un- 
der an execution, the teste .of 
which is subsequent to the date 
of the decree. Lathamv Wis- 
wall, 294 


maker of the deed, was, before 2. Such a decree is substantially a 


the act of 1823, (Rev. St. ce. 37, 
s. 22,) void. Foscue v Foscue, 
321 


LIMITATION AND LAPSE 
OF TIME. 





decree in rem, and subjects the 
property to the control of the 
court, who will enjoin all cred- 
itors from interfering with it, ex- 
cept under the direction and 
with the sanction of the court. 
dbid. 


1. In the case of an express direct 3. Even a purchaser at a sale un- 
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dér an execution so sued out by 
a creditor, after the decree but 
before injunction obtained, will 
acquire no title to the property 
he purchases, so as to defeat the 
right of the court of Equity to 
make such disposition as it ma 
think proper of the lunatic’s es- 
tate. Jbid. 

4. The guardian of a lunatic may 
bring a suit in Equity, either in 
his own name as guardian, or-.in 
that of the lunatic. Ibid. 

5. Upon the petition of the guar- 
dian of a lunatic for the sale of 
his property, the Court of Equi- 
ty may, upon affidavit, award 
an injunction without a bill.— 
Ibid. 

See Divorce. 


MARRIAGE SETTLEMENT. 


1. In construing marriage articles, 
Courts of Equity are not re- 
strained by the technical rules, 
which prevail in limitations of 
legal estates and executed trusts: 
but indulge in a liberal interpre- 
tation, so as to secure the pro 
tection and support of those in- 
terests, which, from the nature 
of the instrument, it must bé 
presumed were thereby intend- 
ed to be secured. Gausev Hale, 

241 

2. Where articles were entered in- 
to tefore marriage, by which it 
was stipulated, that, when the 
marriage took place, the lands 
and negroes therein mentioned 
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riug her natural life, and, from 
and after her decease, to the use 
and behoof of the heirs of the 
said wife and husband, and in 
default of such issue then to 
the use and behoof of the said 
wife, her heirs and assigns for- 
ever; it was decreed, on the bill 
of the said trustee, after the 
marriage, and against the ex- 
pressed wishes of the said hus- 
band and wife in theif©answer ; 
that the husband and wife should 
execute conveyances, by which 
there should be secured to the 
wife an estate during her life, 
free from the debts of the hus- 
band, and, during the coverture, 
exempt from his power, with a 
Hmitation to such children as 
might be born after marriage, 
equally to be divided between 
them, and, in case of the death 
of any of them under age, or, if 
females, unmarried and under 
age, with limitations over to the 
survivors and survivor, and 
with an ultimate limitation over 
to the wife, in case there should 
be no such issue of the mar- 
riage, or nove living at her 
death. Ibid. 


.. MORTGAGE. 


1. To torn an absolute deed into 
a mortgage, the price must be 
grossly inadequate. But where 
the difference between the prive 
given and the value of the pro- 
perty as estimated by witnesses 





should be conveyed to a trustee 


named in said articles, that they! 
might be assured to the wife du-| 


is only such as may often arise 
in actual sales, a Court of Equi- 
ty will not be authorized to de- 





: 
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clare a deed, absolute on i 
face, to be only a mortgage or se- 
curity: for money advanced.— 
McLaurin v Wright, 94 
2. The court canpot declare a.deed 
absolute on its flice, to be a mort- 
gage, simply on the testimony of 
a witness that a previous agree 
ment had been made for a mort- 


gage, when there is no evidence 


of imposition, and the party 

givingwthe deed, at the time of 
its execution, knew that he was 
executing an absolute deed and 
nota mortgage. bid. 

2. Such parol testimony can only 
be acted on, when there has 
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make it that instrument or con- 
stitute it a deed or security, as 
against a creditor or purchaser. 
Fleming v Burgin, 584 
7. Therefore notice of an npregis- 
tered mortgage or deed of trust 
constitutes no ground for relief 
in Equity against one who takes 
a subsequent mortgage or deed 
in trust, and first registers it, un- 
less the first mortgagee or trus- 
tee has been prevented from re- 
gistering by the fraud of the oth- 
er. Ibid. 


MULTIFARIOUSNESS. 





been a mistake or fraud in ma- 
king the written conveyance dif- 
ferent from the original contract. 
Jbid. 


* 4. When a mortgagee takes actual 


possession of the mortgaged 
premises, he makes himself ten- 
ant, of the land, and subjects 
himself to the highest fair rent 
and becomes responsible for all 
such acts or omissions, as would, 
under the nstal leases, consti- 
tute claims on an ordinary ten- 
ant. Aforrison v McLeod, 108 


An objection to a bill for muitifa- 
riousness must be insisted on by 
demurrer, and cannot be taken 

| at the hearing. Buffalow v 

Buffalow, © 113 


NOTICE. 

In those cases where notice of an 
unregistered deed will entitle 
the party te relief in Equity, it 

| must be clearly shewn that such 


5. But if he commit an act of notice of the contents of the 


waste, such clearing | 
&c., by which the value of the 
rent is temporarily increased, 
the mortgagor, it: calling upon 
him to account, cannet make 
him responsible both for the acts 
_of waste and for the enhunced 


rent arising from such acts,— 


Ibid. 
. Under the act passed in 1829, 
Rev. Stat. c. 37, s. 24, registra- 


instrument, as to the subject and 

* purposes of the conveyance, and 

of the intention to rely on it asa 
conveyance, substantially reach- 

ed the party, in pais, as would 

derived upon those points 








from the registry itself. F'lem- 
ing v Burgin, 584 


PARTIES. 





tion is an essential ingredient in 
a mortgage or deed of trust, to 


An administrator de bonis non of 
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a testator or an intestate, is aj3. Prima 
necessary party to a bill, calling): 


upon the adiministrator of the de- 
ceased executor or original ad- 
minjstrator of such testator or 
intestate, for an account of the 
administration. Ward v Hug 
gins, 135 


PARTITION. 


. The plaintiff and defendant, 
being tenants in common of a 
tract.of land, run a dividing 
line, by consent, terminating at 
a certain point within the tract. 
The court now decrees that 
commissioners be appointed to 
run a line from such point to 
the outer line of the tract, so as 


to make a full and complete par-f 


tition. Scott v Scolt, 174 





2. Where, on a petition for a sale 


of land for a partition becanse)l. 


it could not be actually divided, 
one of the defendants, who had 
purchased several shares, alleg- 
ed that the partition could be 
made without prejudice to the 
co tenants, and the cause was 
set for hearing upon the peti- 
tion and answer; held that the 
answer being thus taken to be 
true, the court.geuld uot decraal 
a sale, notwithstanding it ap- 
peared that by an actual parti- 
tion, neither of the co tenants 
would get more than twelvéa- 
cres of land. The court can- 
not determine, as it is not stated, 
what would be the valne of each 
lot, when divided off, nor to 
what purposes, whetner agricul- 
tural or otherwise, it might be 
applied. Davisv Davis, 607 
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facie, each party.is en- 
titled to actnal_ partition, and it 
is icumbent on him, who asks 
for a sale, to shew that hig ad- 
vantage will be prothoted it, 
and that no [6ss will be worked 
to any other party. Ibid. 


PARTNERS. 


A partner, without a sti tion to 


that effect, is not entitled to com- 
pensation for any services in 
conductirigthe trade, or settling 
the business of the copartner- 
ship, beyond his share of the 
profits. Anderson v Taylor, 


PRACTICE. . 


Where there was a bill for an 
wuccount against two, and a judg- 
ment pro confesso as to one, 
and in the course of the pro- 
ceedings an, order was entered 
that an acconnt should be taken 
as to the laiter “ without preju- 
dice,” and an account was ac- 
cordingly taken, and exceptions 
filed thereto; held that the or- 
der was coutrary to the course 
of Re court, and not an adjudi- 
eatr@™ of the court, but entered 
by consent of the parties to 
speed the cause without doing 
injustice ; and where it see 

that justice could not be done, 
uolefs the account was taken as 
to all the parties; the account 
taken under this order was set 
aside in éoto, and a new refer- 
ence made as to all the matters 


3 





; 





? 


>. 





INDEX. 


of account prayed -for in the 
bill. ‘MeCaskill McBryde, 3 
2. When, in an enquiry before a 


er on a matter of account,|5. 


veral wit are examined, 
and give different estimates a 
to value or price, and he can 
make wo discrimination among 
them, either as to their integrity, 
intelligence or opportunities of 
knowledge or judgment; he 


fely assume as his guide|6. 
ai iloreae of their different es- 


timates. But not in a case where 
such discrimigation can 
made. He must then be gov- 
erned by the weight of the evi- 
dence. Morrison v McLeod, 
108 
3. Where it is necessary to ascer- 
tain whether a person is dead 





and at what time he died, and the\7- 


court on the hearing of the 
cause are not satisfied wiih the 
proofs as to those points,they may 
direct an enquiry to be made by 
the Clerk and Master, or a com- 
missioner upon further proofs to 
be laid before him. son A 
] 


Tyson, ; 
4, Where a bill is brought toen-/8. 


force the payment of a. sum of 
money, secured by mortgage, by 
a sale of the mortgaged premise®& 
and it turns out, upon a sale ta- 
king place, that the p s of 
such sale will not satisfy the a-| 
mount ascertained. to be due; 
and where the creditor has.n 

means of recovering the balan 

at law, and especially. where. he 
has been deprived of his legal 
securities by the fraud or mis- 
conduct of the debtor, a Court 
of Equity will order execution 





or 


to issue for the amount remain- 
ing unsati Waddell v 
Hewitt, 252 


An Act] of Assembly _prescrib- 
ing rules of practice fr not. 
apply to Courts of Equity, un- 
less those cuurts arenamed inthe -— 
act, or the proceedings therein 
be within the mischief for which ~ 
the act was ag a i. 
dy. Sandridge v Gen, AY. 
The Soars il never make a 
decree, when one of the parties 
sues by a next friend and that 
next friend has, or may have,-an 
interest in the suit, opposed to 
that of the infant. It will require’ 
another next friend to be ap- 
pointed to attend to the cause in 
behalf of the infant. Walker v 
Crowder, » » 478 
Upon a bill by trustees or exec- 
utors, seeking the advice of the 
court fortheir security, the court 
will not undertake to determine’ . 
facts, alleged by them to be con- 
troverted, but will only give an 
answer to questions arising up- 
on the facts declared by the 
trustees. Stultz v Kizer, 538° 
Where upon a bill by a trustee, 
under a deed of trust for a slave © 
for the satisfaction of debts; a- 
one who claimed under a bill 
of sale forthe same slave, regis- 
tered before the deed of trust, 
but which the trustee all 

was taken with a full knowledge 
of the deed of trust, and with- 
out consideration; the court, not 
being satisfied from the , 
either as to the bona 

the deed of trust, or as to the 
payment by the defendant of a- 
valuable consideration. for his 
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bill of sale, ordered an enquiry 
by the master as to these mat- 
ters, and that the maker of both 
deeds being now one of the de- 
fendants, might, at the instance 
of eithér of the contesting par- 
ties, be examined. Flenting v 
Burgin, 14 
9. A commissioner, to whom a 
matter has been referred by the 
court, should state in his report 
all the evidence upon which the 
report is founded—otherwise the 
report will be set aside.— 
Mitchell v Walker, 621) 





PUBLIC OFFICERS. | 
If a public officer can be exoner-; 
eted at all from his liabitity for, 


INDEX. 


money, which by the terms of 
the contraét was to have been 
paid immediately, nor has made 
any effort nor taken any step tg 
perform his poral the engage- 

ment, he will o tree! in * 
Equity, to a specific perform- 

ance of the contract by the oth- 
er party. Deaver v Parker, 40 


2. Where, upon a bill to enforce 


the specific execution of a con- 
tract for the conveyance of land, 
it appeared that the contract was 
of long standing, that the plain- 
tiff had not pérformed the acts 
which constituted the conside- 
ration for the contract, and at 
one time seemed to have aban- 
doned it, the bill was dismissed 
with costs. Mctalliard v Ai- 
kins, 186 


moneys belonging to individu-3. Nothing less than good faith 


als, which come into his hands 
in the course of his official du- 
ty, on ths ground that they have 
been stolen from him, he cer- 
tainly cannot be so exonerated 


and reasonable diligence will 
entitle a party to the peculiar 
relief afforded by a Court of E- 
quity in enforcing the specific 
execution of a contract. Ibid. 


upon his own affiddavit only of 4. Where one, who contracts to 


the fact of such loss. Bostick, 
matter of 327 


REFERENCE TO MASTER. 
See Pracrice—DecreEe. 


REHEARING. 
See Decree. 


SPECIFIC PERFORMANCE. 


1. Where a purchaser of a tract 
of land has not for nine years 
paid any part of the purchase 





6. Possession of land is 


sell a piece of land to another, 
cannot make a legal title to. the. 
whole, his vendee may insist 
upon a specific execution of the 
contract, so far as the vendor 
*can execute it. Jacobs y Locke, 
‘ . 286 
5. And the vendee must pay the 
vendor, for the part for wHich a 
good title is conveyed, the val- 
tie of such part, proportioned to 
the Fitice which was to have 
been paid for the whole—and 
not merely in proportion to the 
number of acres. Ibid. 
ima fa- 
cie evidence of a title in fee, and 





INDEX. 


is notice to one, who is treating 
for the fee with a person out of 
possession, of the nature of the 
title of the tenant. It should 
* put him u inquiry. Hen 
t Lites, salvia a07 
7. 1n contracts for the sale of land, 
a Court of Equity may leave a 
party to his action at law, where 
the vendor believed he could 
convey an estate when he a 
reed to sell it, -but afterward 
scovered that he had no title 
to it. Ibid. 


8. But where the'vendor can make|l. 





a title to a part, but not to all 
he has sold, the vendee, at “al 


election, may compel him to 
convey the part to which he ha 
a title, and to make a reasona- 
ble compensation or proportion- 
al deduction for the other part. 
Ibid. 

9. Upon decreeing a canveyance 
of land, on the bill of the-ven- 
dee in a contract of sale, the 
court is, perhaps, bound, ac 
cording to the universal usage 
of the couctry and the under- 
standin 
direct the usual covenants of 
general warranty. bid. 

10. If the conduct of the vendee 
in a contract of sale is not fair, 
but he attempts, by raising friv- 
olous objectiens, to delay and 
weary out the vendor, wantonly 
insisting on unreasonable condi- 
tious and assurances, and there 
by baffling tie vendor am leav- 
ing him at a loss to know what 
to door depend on, a Court of 
Equity will give him no assist- 
ance. Jbid. - 


of the profession, to2. 





11. On a bill for specific perform- 


~ 
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ce, a Court of Equity never — 

ecrees a Soilinotak Takeoatny, : 
not stipulated for, as a provision — 
against a bad title, but it will — 
seé that the vendee is not com- 
pelled tostake more fand than — 
theevendor can tfully cOn- — 
vey, and that he shall have a 
proper compensation for the de- 
ficiency. Ibid. 


STATED ACCOUNT. 


Where a bill is filed by cestué 

e trusts, against their trustees — 
or an account and settlement, 
the latter cannot avail them- 
selves of the defence-of a “sta- 
ted account,” when they admit 
at the same time that they af- — 
terwards discovered errors in — 
that account, which they cor: 
rected, and that they paid ac- 
cording to that .corrected ac- 
count, aud moreover that they | 
have not yet fnily accounted for 
all the property in their hands 
as trustees Green v Burt, 545 
In taking the accounts, howev- 
er, the master is to res any 
partial settlement that has been — 
made, so far as it extends, un- — 
less shewn to be erroneous or — 
to have been improperly made. 
Ibid. 


STATUTES, CONSTRUC- 
TION OF. 


Where a statute declares that a 
deed or other instrument shall 
not be valid “at law,” it does — 
not mean simply that it shall be — 





held invalid in a court of taw!: 


only, but invalid in all courts. 
“ At law,” is pot an expression, 
which in a statute signifies mere- 
ly a legal tribunal ag distinguish- 
ged from an equitaBle jurisdic- 
tion, but, gencrally, our system 
of jurisprudence, whether legal 
orequitable. Fleming v Bur- 
gin,» ' 584 


SURETY AND PRINCIPAL. 


1. Where two persons engage ina 
common risk as sureties fora 
third, and one of them subse- 

uently takes an indemnity 
rom the principal debtor, it 
enures to the benefit of both.— 
Gregory v Murrell, 233) 

2. Toa bill brought by one surety 
against the co-surety for contri- 
bution, their common principal, 
or, if he be dead, his executor or 
administrator should be made a 
partydefendant. Rainey v Yar 
borough, 249 

3. A surety has no right to call 
upow his co-surety in equity for 
contribution, without shewing 
that he could not obtain satis- 
fation for.the amount he bas 
paid from their common princi- 
pal, Ibid. 

4. A father who hod been appoin- 
ted guardian to his children and 
given sureties as guardian, and 
who had received moneys be 
longing to his children and had 
become insolvent, made a deed! 
of trust in April 1838, conveying: 








INDEX. 


creditors, and reciting “that 
wherens the said R. A. B. (the 
father,) may be, and doubtless 
is now, indebted to other indi- 
viduals or companies in divers 
small amounts, or.jn amounts 
which are not now recollected, 
or the persons to whom they are 
due,” provides, among other 
things, stating how the creditors 
are to be preferred, as follows : 
“ Thirdly, the debts on which 
the sad R. A. CU. or F. & C. 
have given a surety or endorser; 
fourthly, all other debts now ow- 
ing by the said R. A.C. in equal 
proportion, if there be not a suf- 
ficiency to pay the whole;” Held 
that the children, or the sureties 
of their father as substitutes 
where they had paid the debts 
dne the children. had a right to 
come in for a_proportionable 
share of the property or surplus 
so seeured by the deed of trust. 
Walker v Crowder, 478 


. Held further, that when the 


rand-father of these children, 
By will, dated in March, 1839, 
had directed certain property to 
be sold and the proceeds applied 
to the payment of the debts so 
due by the father to the chil- 
dren, and the balance to be giv- 
eh by the children themselves ; 
that the children or the sureties 
who had paid them, ought first 
to resort to this fund leit by the 

rand-father, before they applied 
for satisfaction out of the funds 
placed by their father in the 
hands of his trustees. Ibid. 


all his property to trustees for6. Held further, that the sureties 


the payment of debts, in which, 
afier preferring certain specified 





of the guardian, who had paid 
the children, were entitled to be 











a 


INDEX. 
substituted to the rights and| unequivocal assent of his cestzi 
remedies of the children so paid.| gue trust, act for his own bene- 
Ibid. t in in-a contract on the ‘sub-— 
7. The right of contribution ex-| ject of the trust. Boyd v Haw- ~ 
ists between co-sureties, when| kins, _. 204 
the principal is insolvent, and'2. It .he exfinguishes an inculi- 


8. 


' bonds respectively. Ibid. 
TENANT FOR LIFE AND 


1. 


2. 


-another species of property by 


1. 


‘\ 


that, whether they are so by 
separate instruments or by the 
same instrument. Bell v Jas- 


597 
Where sureties are liable by 


viztne of different and separate'3. The possession of the trustee 


nal bonds, each set of sureties 
is liable in proportion to the a- 
mount of the penalties of the 


REMAINDERMAN. 


A Court of Equnity has invaria- 
bly entertained a bill by one, 
entitled to a personal chattel in 
remainder after a lite estate, to 
have the property secured when 
it-is alleged in the bill that it is 
likely to be lost by any means 
whatever. Cheshixe v Cheshire, 





56955. 


And. when the particular pro- 
perty has been converted into 


the tenant for life, ar those who 
claim in privity with him, the 
remainderman may elect to fol- 
low and take the fund in its 
changed form; as for instance, 
when it. has been removed out 
of the State and sold, he may 


claim the proceeds of the sale. 6. 


Ibid. 
TRUSTS. 





A trustee cannot, without the’ 


4. 


brance hanging over the proper- 
ty confided to his care out of 
his own funds, he can only 


claim to be reimbursed -for his _ 


outlays in this respect. Ibid. 


can pever be deemed adverse to 
the cestui que trust, unless con- 
tinued so long as to be evidence, 
or to create a presumption, of 
satisfaction or abandonment. 
Foscue vy Foscue, 


on opposing rights, neither can 
take advautage of the i 


possession thus remains in the 
same fsustee, mist always de- 
pend upon the title. Ibid. 
When a trustee delivers to a 
person, not having the right, the 
property he holds in trust, with- 
out cons‘deration, in dereliction 


of his duty and in fraud of the — 
known claim of the;person hay- © 


ing the right, the possession, 


thus acquired from the trustee, — 
cannat be set up to defeat the ~ 
person really entitled to the pro- 


perty. Ibid. 


There are some modern En- _ 


glish cases, in which it has heen 
held, that the maker of a deed 


of trust for the payment of debts, © 


may, under certain circumstan- 
ces, revoke the purposes declar- 











2 


& 


| 32h 
Where the same person, having 
ing possession, is a trustee for — 
two different persons, claiming — 


iM, as 
merely as such, to bar the other, s 
but the right of each, while the | 


‘3 


rT ee 
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ed in the deed, and direct other 
dispositions of the property ; but 
this doetrine has not yet been 
recognized in this State. HWalk- 
er v Crowder, ~ 478 

7. Notice of a deeds of trust, not 
registered according te law, 
raises no equity against a cred- 
itor. Dewey v Litilejohn, 495 

8. A creditor may honestly obtain 
asecnrity, by way of mortgage 
or deed of trust, for a debt 
known or believed to exist, 
thongh unliquidated, and a pre- 

‘ference, thus gained. by one 
creditor over another, for what 
may turn ont to be due, is not 
unfair. Ibid. 

9. So, mere delay, either in settlin 
or collecting the debt, will not, 
of itself, impeach the deed, since 
forbearance may arise from ma- 
ny motives, besides that of giv- 
ing a false credit to a debtor, 
and in many instances may be 
attributed to the most benévo- 
lent and praise-worthy motives. 
Ibid. é 

10. ‘Thus, where upon a dissolu- 
tion of copartnership between 
two brothers, a deed of trust was 
given by one to the other for au 
estimated balance supposed to 
be due, and no settlement was 
made nof any attempt to proceed 
under the deed was made for 
thirteen years, the creditor bro 
ther being in the meantime resi- 
dent ont of the State, it was 
held that the deed was not on 
that account fraudulent, the 
brothers both stating “in their 
answer, that the amount, since 
asceitained to be due on a set- 


tlement, was more than suffi-' 





cient to cover the property se 
of trust.— 


cured by the d 
Ibid. 

11. A man, who is appointed to a 
public office, for the faithful per- 
formunce of the duties of which 
he is bound to giv@sureties, may 
properly indemnify such sure- 
ties by a deed of trust on his 
property. Ibid. 

12. The circumstance that posses- 
sion of the property, conveyed 
by a deed of trust, is to be re- 
tained by the maker of the deed 
until itis wanted for the pur- 
poses of the trust, is not in it- 
self an evidence that the deed 
is fraudulent. Ibid. 

13. It a sale under a deed of trust 
to sell for the benefit of cred- 
itors is, by the terms of the deed, 
to be delayed so long, or if the 
proportion, in point of value of 
the consuimable articles convey- 

hever those of a different char- 
aetéfuvere such, as to induce 
the court to believe that it was 
the object or an object of the 
deed to provide for the maker 
permanently or temporarily, and 
not for his creditors, the court 
would pronounce the deed void. 
Ibid. © . 

15. A testator, having several chil- 
dren, bequeathed two shares of 
his estate to his son A. This 
son had previously promised his 
father that he would hold one 
of these shares for the separate 
use of a married sister, into 
whose husband’s -hands the fa- 
ther did not wish any of the pro- 
perty to passjs Held that such a 
promise created a trust in the 
son, which, after the death of 





he 
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his father he was bound to exe-] 
cute, and that the sister, after the 
death of her husband, had a 
' right to’ recover the property.— 
Cook v Redman, 623 
16. In such a case it is not neces- 
sary that a promise be made in 
express terms; silent assent to 
such a proposed undertaking 
will raise the trust. Ibid. 
17° Where a man, “ professing to 
be in embarrassed circumstan- 
ces and desirous of discharging 
his debts and to secure a main 
tenance for his family,” execut- 
ed a deed in trust for all his per- 
sonal property to pay the debts, 
and then directed “that part of 


4. A vendee, 
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VENDOR AND VENDEE. 


. 

1. Weakness of mind alone, with- 
out frand, is not sufficient © 
ground on which to invalidate 
an instrunient. Smith v Beat- ~~ 


; y , 456 4 : 
2. Nor will old age alone, without ~ 
iraud, have that effect. Ibid, 


3. But excessive old,age, combin- | 
ed with weakness of mind,"may 
constitute a ground for setting 
aside a conveyance, Ibid. 

Hho knows there is 

a gel® mine on the land for — 

which he is contracting, is not 

compelled to disclose that fact ~ 
to the vendor: But, if he is m- © 





the said property may remai 
thereafter, the same to be held 


in trust for the use, re ane ae 


and snpport of his wife and her 
children,” and that “in case he 
should die before his wi 
the trustee to re-convey @p,sur- 
pius property with its a 1u- 
lated value and quantity unto 
his widow and her children, if 
she should request it ;” | Held, 
that on the death of the wife, 
the debts being paid, the hus- 
bond was entithd to her share 
of the surplus, ‘either by virtne 
of his marital rights or as her 
adfninistrator, and that the chil 
dren which she had by former 
marriages were fiot included in 
the provisions of the trust, but 
that all the remainder of the 
surplus belonged to the child 
she left by the husband who 
created the trust, Good v Har- 
ris, 630 





‘then! 


terrogated us to his knowledge ~ 

of a mille, and denies the — 

knowledge of Which he is pos- 7) 

sessed, this denial will make the. 

transaction fraudulent. Ibid. 

5. A vendor of land cannot, after ~ 
the contract, cut timber for sale, 
unless the privilege be reserved — 
ajthough he is to retain the pos- 
session for some yime. Craw- © 
ley v Timberlake, 460 = 

6. But whege a vendor is to retain 4 

ion of land, used for the © 
purposes of agriculture, for me , 
other year, he may use the tragt 
for cultivation, as a jndicious - 
owner would himself. do.or % 
would allow a tenant to do; and, 
therefore, if, according to the & 
state of the property, the pro- | 
portion of wooded and cleared | 
land, and the course of crops % 
or usages of agriculture inthe — 
particular part of the country, — 
it wonld be prudent and proper | 
to clear the land, from which 
the wood was cut, the wood cut ~ 



























= 10. Where the contrac® was for a 

» conve 
oe execut 
an estate for life only. the ven- 


P11. Where a testator authorized 
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in that way might be sold by 
the vendor. Jbid. 
Ordinarily a Court of Equity 
avill not compel a vendee to ac- 
cept even a doubtful title, one 
protected by covenants from the 
vendor, unless he has agreed to 
take the title at his own sisk 
Ibid, 


: 8. But where the eonduct of the 


veggee satisfies the court that he 
has intentionally renounced his 
right to the judgment of the 
court mpan oes. and for 
some reason of hfs owQ,has cho- 
sen to take a conveyanc®with- 
out examination of the title, 


12. A 





ity to make such examination 
_ the conrt will dee perfor 
ance on his par} withditt enquir- 
© ing intothe title. Jbid. - 

© 9. This matter of waiver or re- 
»  nunciation is not a couclusion o 
law from any particular acci- 
dent, but is a conclusion of fact, 
deducible from all the acts of 
the parties, as evidence of the 
intention @F the porchaser in 
acting as he did. Jbid. 


though he has had full ae 


nce in fee, and t 
conveyed by mistake 


dor will of course te decreed to 
execwe a conveyance in fee, 
before he can ask any assistance 
from the court. Ibid. 
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his executors to all his land, 
and, undertaking to act Onder 
that power, they sold land which 
the testator had ired after 
the publication of his will; Held 
that the purchaser, having no 
kuowledge of that defect in their 
power, was entitled to be re- 
lieved in equity from the bond 
he had given the executors for 
the purehase mofiey. Foster v 
Craig | 533 
a of a remainder in a 
male slave of middle age, ex- 
pectant upon a life estate, will 
be viewed with suspicion in a 
Court of Eqnity, and relieved 
against, if advartage be taken 
of the vendor's necessities by 
buying at a great undervalue.— 
Franklin v Roberis, 560 


. But such a sale will not be dis- 


turbed, if a full and fair price 
appears to have been given.— 
I 3 


14. a person comes to re- 


deem property conveyed to him: 
by a deed, absolute on its face, 
the onus of proving an agree- 
ment to redeem li 
and where the answel 
evasjon, plainly deni 
of redemption, the 
be clear, consistent .and cogent, 
composed of circumstances in- 
compatible with the idea of an 
absolute pufghase, and leaving: 
no doubt on the mind. Ibid> - 
ene 
; =" 





